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Rights of Joint Tenant of Safety-Deposit Box in Bank 


The renting of. a safety-deposit box in a bank in the name 
of two or more persons, as joint tenants with the right of sur- 
vivorship does not on the death of one vest the personal prop- 
erty in the box in the survivor. The Illinois statute makes it 
clear that to create a survivorship by a joint owner of personal 
property there must be a written instrument not only creating 
the estate, but expressing the intention of giving it the incident 
of survivorship, and the burden is on the claimant to establish 
this claim by clear and unequivocal evidence. 

In this case there was a writing found in the safety-deposit 
box signed by the husband, shortly before his death, stating 
there was $37,000 therein, and that it was a joint tenancy be- 
tween himself and his wife. It was held that this writing is no 
part of any contract. It is simply a declaration. It does not 
comply with the statute in expressing an intention of survivor- 
ship, nor does it purport to be a transfer in and of itself. One 
of the fundamental principles underlying joint tenancies is, 
whether they be in real estate or personal property, they must 
be created by grant or will. In addition, under the statute, an 
instrument in writing, showing an intention of survivorship 
must transfer or convey the property involved to some one. 
The writing found in the box does not do this. It merely de- 
clares something as an existent fact without saying how the 
existent fact, viz., the transfer, had been accomplished. It ap- 
parent is declaratory of what the parties assumed was effected 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1356. 
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by the rental contract with the bank. In re Wilson’s Estate, 
Supreme Court of Illinois, 88 N. E. Rep. (2d) 662. The opin- 
ion of the court is as follows: 


John W. Freels and Herbert J. Deany, Chicago, and Eva L. Minor, 
Kankakee, for appellant. 
Gower, Gray & Gower and Dyer & Dyer, Kankakee, for appellees. 


GUNN, J.—On March 10, 1943, Dr. Ernest G. Wilson and Mary 
Aldah Wilson rented two safety-deposit boxes in the First Trust & 
Savings Bank of Kankakee, numbers 371 and 1236, and in addition to 
the printed lease card signed by Dr. and Mrs. Wilson and left with the 
bank, there was stamped on said card the following: “As joint tenants 
with the right of survivorship and not as tenants in common.” There 
was also a joint checking account in said bank, and the signature card 
signed by both Dr. and Mrs. Wilson authorized either to draw funds 
from said account. Also stamped on this signature card were the words, 
“As joint tenants with the right of survivorship and not as tenants in 
common.” All of these cards were left with the bank, and were pro- 
duced by an officer of the bank. Wilson died September 24, 1946. 
When the boxes were opened, No. 371 contained $36,896 in currency. 
Admittedly Dr. Wilson made the money that was found in the box. 
Also in this box was a paper in the handwriting of Dr. Wilson, as 
follows : “There is $37,000 in this box and it is a joint tenancy between 
my wife, Mary Aldah Wilson, and myself, E.G. Wilson, M.D., 6-11-46.” 
In the other box, No. 1236, were three $500-U. S. bearer bonds, and 
$5625 in U. S. government E bonds, payable to Dr. Wilson and Mrs. 
Wilson. The joint checking account had in it $1837.52, at the time 
of Dr. Wilson’s death. 

Dr. Wilson left a last will divising his property, one half to his wife, 
Mary Aldah Wilson, and the other half to two children of his former 
wife, equally. The wife was made executrix of the will, and as such 
failed to inventory any of the property contained in the safety-deposit 
boxes, or in the bank account. A petition was filed in the county court 
of Kankakee County to require the executrix to inventory such prop- 
erty, but Mary Aldaii Wilson answered that she owned it individually 
by reason of being the survivor of a joint tenancy in the contents of 
the boxes and of the bank account. The county and circuit courts of 
Kankakee County agreed with her contention. The Appellate Court 
held that Mrs. Wilson was not entitled to the contents of the boxes as 
the survivor of a joint tenancy in their contents, but that the money 
in the bank account was properly held to be hers by virtue of the con- 
tract of deposit. We have allowed an appeal to this court. 


The most controverted question arises out of appellant’s claim to 
be the owner of the money and bearer bonds in the safety-deposit boxes. 
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The ownership of the $5625 E bonds does not seem to be in controversy. 
Counsel have displayed industry and learning in discussing the prin- 
ciples underlying joint tenancy, its statutory history, and distinctions 
between those applying to real property and those to personal prop- 
erty, but in our opinion the correct solution is to be found in properly 
applying the provisions of section 2 of the statute on joint rights and 
obligations. (Ill. Rev. Stat. 1947, chap. 76, par. 2.) The part of this 
statute applying to the contents in the safety-deposit boxes reads as 
follows: “Except as to executors and trustees, and except also whereby 
will or other instrument in writing expressing an intention to create a 
joint tenancy in personal property with the right of survivorship, the 
right or incident of survivorship as between joint tenants or owners of 
personal property is hereby abolished, and all such joint tenancies or 
ownerships shall, to all intents and purposes, be deemed tenancies in 
common.” The balance of the section relates to joint bank deposits, 
or securities issued in the names of two or more. These have no applica- 
tion to the currency and bearer bonds involved here. 


This statute clearly and unequivocally abolishes the incident of sur- 
vivorship in joint tenancies of personal property, except in special in- 
stances enumerated, viz., property held by executors and trustees, and 
in cases where, by a will or other instrument in writing, personal prop- 
erty is conveyed with an intention disclosed that the holders are joint 
tenants with the right of survivorship. This statute allows survivorship 
to exist as an exception to the general rule, abolishing it as affecting 
personal property. The person claiming personal property as the sur- 
vivor of a joint tenancy has the burden of showing he comes within the 
exceptions where the incident of survivorship is permitted. Let us 
therefore look at the requirements of the statute which would allow the 
survivor of joint renters of a safety-deposit box to claim ownership of 
its contents by reason thereof. 


First, the instrument must be a writing, as the statute recites 
“whereby will or other instrument in writing expressing an intention 
to create a joint tenancy in personal property,” etc. Appellant sub- 
stantially contends that any writing, regardless of form, complies with 
the statute, but aside from the fact that the statute carries an infer- 
ence that the writing should have the general requirements of a will as 
to description of property, parties, and certainty of its objects, it 
should at least be something similar to the requirements of law relating 
to the conveyance of goods and chattels upon consideration not deemed 
valuable in law. This statute provides transfers of goods and chattels 
without valuable consideration must be by will or by deed, as in the 
case of real estate, or by possession remaining bona fide in the donee. 
(Ill. Rev. Stat. 1947, chap. 59, par. 6.) The public policy manifested 
by both acts is directed against secret transfers and as an aid to credi- 
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tors, so it would seem reasonable to believe the General Assembly in- 
tended the instrument in writing mentioned, to describe the personal 
property intended to pass to a survivor of joint box renters, and not 
leave it to an ambiguous document which conveyed nothing presently, 
but would operate prospectively at the time of death, whether soon or 
remote, on any personal property in the box. 


Further, the instrument in writing must express an intention to 
create a joint tenancy in personal property with the right of swrowor- 
ship. Appellant claims the rental receipt expresses the intention of 
creating a survivorship in personal property found in the safety- 
deposit box. If it be conceded the stamped words, “joint tenancy with 
right of survivorship,” indicated something was to be taken by a sur- 
vivor, the subject matter is left to conjecture, as no chattel property 
is described or even mentioned. The box contract does not purport to 
convey anything, but merely acknowledges the lease or rent of any 
empty box. Moreover, this exhibit was not a contract between Dr. and 
Mrs. Wilson, but one between the Wilsons, on one part, and the bank, 
on the other. So, while the subject matter was an empty box, the par- 
ties, viz., the bank and the Wilsons, mutually agreed it was rented 
jointly and with right of survivorship, which contract by ordinary 
rules of construction could only apply to the subject matter of the 
contract, viz., the use of a safety-deposit box. No property is de- 
scribed, and nothing purports to transfer goods or chattels from one 
party to another. To support the contention of appellant we must 
hold that a writing, delivered to the bank as the other party to the 
contract, conveyed, as between the husband and wife, all contents then 
or thereafter found by the survivor in the leased box. 


To do this we must reform the contract by adding something the 
parties did not put in. We think the statute authorizes personal prop- 
erty to be held in joint tenancy with the right of survivorship only as 
an exception to the general provision abolishing survivorship in per- 
sonal property in such cases. To create the incident of survivorship 
the parties must comply with the statute. There must be a transfer 
to the joint tenants of personal property. It must be identified and 
described. The transfer must be by written instrument specifying such 
to be the purpose, and finally, if the property transferred is money or 
currency, the amount must be specified at the time title passes to the 
joint tenants. There is no principle of which we are aware which per- 
mits the transfer of undefined amounts of money, varying from time 
to time, by the mere designating of one party to a contract of renting 
as “joint tenants with right of survivorship.” The legislature never 
intended the words “instrument in writing” to be other than what is 
ordinarily required for the purpose. The means used in the present 
case to rent a safety-deposit box from a bank by a contract between 
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it and its lessees, cannot be considered as a transfer of ownership or 
title to its contents merely because the parties have had stamped on 
the contract that the lessees are joint tenants with right of survivor- 
ship as one of the contracting parties. 


Appellant relies on Erwin v. Felter, 283 Ill. 36, 119 N. E. 926, 
L. R. A. 1918E, 776; Illinois Trust and Savings Bank v. Van Vlack, 
310 Ill. 185, 141 N. E. 546, and Reder v. Reder, 312 Ill. 209, 143 
N. E. 418, to sustain her contention. It is to be observed that all of 
these cases involved joint bank deposits, for which a separate provision 
is made by section 2 of the statute on joint rights and obligations, 
which permits a bank to accept deposits payable on demand to one or 
more, and accept the receipt or acquittance of any one as a full dis- 
charge from all, when an agreement providing such payment is signed 
by all said persons at the time the account is opened, or thereafter. 
Counsel contends that provision requiring a writing signed by the de- 
positors for such purpose, while required by the act of 1917, was de- 
leted from the present statute. They fail to observe that the require- 
ment is still there, but transposed to a different part of the section. 
A like provision is made in the statute for the payment of dividends 
or earnings of stock jointly held when there is an agreement in writing 
signed by such joint owners. 

The rather obvious answer to the claim that to create a survivor- 
ship in personal property does not require a specific contract for that 
purpose, but only a writing expressing such intention, lies in the fact 
that the chattel personal property made subject to this statute may 
be furnished by the contracting parties, or either of them, or by a third 
party; but, however supplied, there must be a writing expressing the 
intention of creating a joint tenancy with the right of survivorship. 
A bank deposit or security left with the bank is, however, in existence, 
and payable, or delivered according to the contract with the bank. 
There is no doubt as to its identity. As to undescribed chattel prop- 
erty, however, who can declare such intention but the owner, and how 
can a writing disclose it except by making it the subject matter by 
a contract, transfer, conveyance, or other ordinary means, used to 
effect such a purpose? 

The recital of the capacity in which parties rent a safe-deposit box 
from a bank does not express an intention to make a joint tenancy of 
its contents some years thereafter. The precise question discussed has 
not been previously decided by this court, but reason and logic require 
us to hold there has been no transfer of the title of the money and 
bearer bonds in box No. 371, in a manner conformable to statute, to 
enable appellant to claim same as survivor. The courts of other juris- 
dictions have also decided that renting a lockbox in a bank in the name 
of two or more persons, as joint tenants with the right of survivorship 
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does not on the death of one vest the personal property in the box in 
the survivor. Mercantile Safe-Deposit Co. v. Huntington, 89 Hun 465, 
35 N. Y. S. 390; Gilkinson v. Third Ave. R. Co., 47 App. Div. 472, 
63 N. Y. S. 792; In re Brown, 86 Misc. 187, 149 N. Y. S. 138, affirmed 
217 N. Y. 621, 111 N. E. 1085; Black v. Black, 199 Ark. 609, 135 
S. W. 2d 837; In re Estate of Wohleber, 320 Pa. 83, 181 A. 479, 101 
A. L. R. 829. We are in accord. 

The question of whether the four unities of time, interest and pos- 
session necessary to create a joint tenancy in real estate must be pres- 
ent to create one in personal property has been argued by both sides. 
It has no relevancy here because there must first be a transfer of some 
kind before the character of the estate can be decided. No joint estate 
to the property in the safety-deposit boxes having been created by the 
rental contract with the bank, no occasion occurs making it necessary 
to decide this question. We might comment in passing that the latest 
pronouncement of this court affecting personal property, Hood v. 
Commonwealth Trust and Savings Bank, 376 Ill. 413, 34 N. E. 2d 414, 
indicates that the four unities must coexist to create a joint tenancy 
in personal property. 

The statute makes it clear that to create a survivorship by a joint 
owner of personal property there must be a written instrument not 
only creating the estate, but expressing the intention of giving it the 
incident of survivorship, and the burden is on the claimant to establish 
this claim by clear and unequivocal evidence. Ill. Rev. Stat. 1947, chap. 
59, par. 6; Rothwell v. Taylor, 303 Ill. 226, 135 N. E. 419. Inherent 
in the general type of cases involved here is the desire upon the part of 
a living person to have the benefit of testamentary disposition of his 
chattel property without a will, and at the same time retain dominion 
during his lifetime. We hold that the currency and bearer bonds in the 
safety-deposit boxes should have been inventoried by the executrix. 


Appellant also relies upon the writing found in the box signed by 
the husband, shortly before his death, stating there was $37,000 therein, 
and that it was a joint tenancy between himself and his wife. It is no 
part of any contract. It is simply a declaration. It does not comply 
with the statute in expressing an intention of survivorship, nor does 
it purport to be a transfer in and by itself. One of the fundamental 
principles underlying joint tenancies is, whether they be in real estate 
or personal property, they must be created by grant or will. 2 Black- 
stone, 180 and 241; 17 Ency. of Law, 654; 14 Am. Juris. 82; Des- 
lauries v. Senesac, 331 Ill. 437, 163 N. E. 327, 62 A. L. R. 511. This 
necessarily requires that the creation of the estate must be by writing, 
and since it has been the common law, it is by express enactment a part 
of the law of Illinois. In addition, under section 2, chap. 76, an in- 
strument in writing, showing an intention of survivorship must trans- 
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fer or convey the property involved to some one. The writing found 
in the box does not do this. It merely declares something as an ex- 
istent fact without saying how the existent fact, viz., the transfer, had 
been accomplished. It apparently is declaratory of what the parties 
assumed was effected by the rental contract with the bank. 

If, however, we assume that the writing found in the box was suf- 
ficient to amount to a transfer, with the requisite intention disclosed, 
it fails to comply with section 6 of the Statute of Frauds, which re- 
quires that a transfer between husband and wife, where there is no 
valuable consideration, shall be deemed fraudulent, unless certain for- 
malities are followed. It is not claimed that the formalities necessary 
to comply with the statute have been followed; and likewise, there is no 
showing a valuable consideration passed between Dr. Wilson and his 
wife. So, taking either alternative, that the writing is insufficient, or, 
on the other hand, if sufficient, were it not for the Statute of Frauds, 
it is wholly ineffective to accomplish what the parties evidently desired. 


There can be no claim of a physical gift by delivery because the 
owner of the money at all times had the right of action, and could have 
taken it all, because there is nothing to show he had ever transferred it. 
It becomes more apparent than ever that the parties attempted to have 
all of the advantages of a will, and still retain absolute control over 
his property. This cannot be done. 

It is further claimed that though there was no joint tenancy still 
the petitioner was entitled to one-half of the property because of the 
law that if the transfer is ineffective by reason of the want of one of 
the unities to create a joint tenancy, if there is an actual transfer it 
will be a tenancy in common. This is sound law, but to accomplish his 
purpose there still must be a transfer of the property from one owner 
to another, or from an owner to himself and another. As pointed out 
above, this has not been accomplished by either of the writings. 


The deposit account is governed by a different part of the statute, 
which reads: “provided, that when a deposit in any bank or trust com- 
pany transacting business in this State has been made or shall here- 
after be made in the names of two or more persons payable to them 
when the account is opened or thereafter, such deposit . . . may be paid 
to any one of said persons whether the other or others be living or not, 
and when an agreement permitting such payment is signed by all said 
persons at the time the account is opened or thereafter the receipt or 
acquittance of the person so paid shall be valid and sufficient discharge 
from all parties to the bank for any payments so made.” (Ill. Rev. 
Stat. 1947, chap. 76, par. 2.) The joint contract with the bank was 
signed by both Dr. and Mrs. Wilson, and was in accord with the re- 
quirement of the statute, and in addition bore thereon the words: “as 
joint tenants with the right of survivorship and not as tenants in com- 
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mon.” This, under many authorities, constituted an agreement between 
the bank and the depositors by which the survivor took title by con- 
tract and not by gift at death of either. Under this statute, before 
amendment, when the language was not substantially different, we have 
held such deposit was properly paid to the survivor. Illinois Trust and 
Savings Bank v. Van Vlack, 310 Ill. 185, 141 N. E. 546; Erwin v. 
Felter, 283 Ill. 36, 119 N. E. 926, L. R. A. 1918E, 776; Reder v. 
Reder, 312 Ill. 209, 143 N. E. 418. No occasion arises to elaborate 
the reasons given in those cases. 


In view of the foregoing the judgment of the Appellate Court for 
the Second District is affirmed. 
Judgment affirmed. 


Statute Relating to Establishment of Branch Banks 


A statute provided that “no branch bank shall be estab- 
lished in any city, town or village in which is located a bank or 
banks, state or national, regularly transacting a customary 
banking business, unless the bank seeking to establish such 
branch shall take over an existing bank or obtain the consent 
of all banks therein located. It was held that the provision re- 
lating to consent of existing banks is unconstitutional. This 
was decided by the Supreme Court of Utah in the case of 
Union Trust Co. v. Simmons, 211 Pac. Rep. (2d) 190 in the 
following opinion: 

Peter W. Billings, Salt Lake City, Fabian, Clendenin, Moffat & 
Mabey, Salt Lake City, for plaintiff. 


Howell, Stine & Olmstead, Ogden, Ray, Quinney & Nebeker, Salt 
Lake City, amici curiae. 
Clinton D. Vernon, Atty. Gen., for defendant. 


PRATT, Chief Justice——This matter comes before the court in 
the form of a petition for an alternative writ of mandamus to compel 
respondent to act upon the application of the Union Trust Company 


to establish a branch bank in Ogden, Utah, or to show cause why he 
should not do so. 


Briefly stated the facts are these: 

The petitioner filed with the respondent Bank Commissioner a writ- 
ten application to establish a branch bank in Ogden, Utah, and paid 
the required filing fee. Thereafter, the application and filing fee.were 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §215. 
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returned to the petitioner by the bank commissioner, together with a 
letter indicating that by reason of Section 7—3—4, U. C. A. 1948, he 
could not consider their application until they had filed with him the 
written consent of the existing banks in Ogden. The petitioner indi- 
cates that the existing banks, two in number, refuse to consent to the 
establishment of an additional branch bank. Petitioner contends among 
other things that the proviso providing for consent amounts to an un- 
constitutional delegation of legislative powers to the existing banks. 

The provision in controversy is that part of Section 7—3—6, 
U. C. A. 1943, which provides as follows: “No branch bank shall be 
established in any city, town or village in which is located a bank or 
banks, state or national, regularly transacting a customary banking 
business, unless the bank seeking to establish such branch shall take 
over an existing bank or obtain the consent of all banks thereim located, 
except that in cities of the first class, branches may be established 
without such consent; .. .” 


The particular phrase under attack by petitioner is the phrase 
italicized above. The letter from the bank commissioner indicated that 
it was on this authority that he refused to consider the application. 

The two existing banks in Ogden, Utah, were authorized to file 
briefs as amici curiae, and have done so. 


It is argued extensively in the brief for the respondent, and in the 
brief of amici curiae, that the business of banking is affected with a 
public interest, and therefore, it can be regulated or forbidden. Peti- 
tioner concedes the public interest at all times, and concedes the right 
of the Legislature to prohibit branch banking within the state, but con- 
tends that where the Legislature authorizes branch banking, it cannot 
delegate to competitor banks the determination of whether branch 
banks may be located in other than cities of the first class. Their posi- 
tion essentially is that the fact that a business is affected with a public 
interest does not lessen the requirement that the legislature retain its 
legislative functions, and that any delegation of fact finding, be only 
to administrative officers under proper rules to guide and direct them, 
and not leave the operation of the law to the determination of competi- 
tors whose adverse personal interests are likely to color their considera- 
tion of the matter. 

In this respect they maintain that the situation is substantially 
the same as that presented to this court by the case of Revne v. Trade 
Commission, Utah, 192 P. 2d 563, 3 A. L. R. 2d 169; wherein an act 
providing for price and hour fixing by 70% of the barbers was held 
unconstitutional as an improper delegation of legislative powers. 

Petitioner also likens the case to that of Smith v. Barrett, 81 Utah 
522, 20 P. 2d 864; which case involved an ordinance requiring consent 
of 60% of the property owners within 400 feet in each direction, and 
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of all property owners within 75 feet on either side, before a service 
station could be erected on any corner lot in the city of Logan, Utah. 
This court held the ordinance unconstitutional. Respondent distin- 
guishes this latter case by reason of the fact that it involved the im- 
pairment of property rights of the landowner. It is not necessary how- 
ever to pass upon this matter, under the view we take of this case. 

The question appears to resolve itself into one of whether the fact 
that a business is affected with a public interest is a sufficient ground 
to sustain the present statute as it now stands. Some effort is made 
by amici curiae to liken the status of banks to that of state agencies; 
which effort is highly unrealistic, when pursued to its logical results. 

We briefly review the statute in question in addition to the part 
heretofore quoted. It embodies a requirement that business of every 
bank is to be conducted only at its banking house and that branch 
banks may be established with the consent of the bank commissioner 
and approval of the governor provided certain conditions as to capital 
are met. Then comes the quoted provision as to ways in which branch 
banks may be established, followed by this quotation as the latter part 
of the same paragraph: “... ; and, provided further, that whenever 
application is made for the establishment of any branch, the commis- 
sioner shall give notice thereof by publication in a newspaper of gen- 
eral circulation in the city or town in which such branch is to be estab- 
lished and shall hold a public hearing at a time and place within such 
city or town, in such notice specified, at which time any citizen may 
appear in support of or opposition to such application. No unit bank 
hereafter organized and operating at a point where there are other 
operating banks, state or national, shall be permitted to be acquired 
by another bank for the purpose of establishing a branch until such 
bank shall have been in operation as such for a period of five years.” 

The statute then provides for filing of the application and fee and 
examination of branch banks; defines what is meant by “branch”; and 
concludes as follows: 


“Any bank desiring to establish one or more branches or offices 
shall file a written application therefor in such form and containing 
such information as the bank commissioner may require. No bank 
shall be permitted to establish any branch or office until it shall first 
have been shown to the satisfaction of the bank commissioner and the 
governor that the public convenience and advantage will be subserved 
and promoted by the establishment of such branch or office and the 
bank commissioner may by order permitting the establishment of such 
branch or office designate and limit the character of work and service 
which may therein be performed. 

“Any corporation or officer thereof violating any of the provisions 
of this section is guilty of a misdemeanor.” 
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It is contended that had the statute provided for branch banks 
subject to the requirement of consent by the state bank commissioner 
and approval of the governor, if demonstrated to their satisfaction 
that the public convenience and advantage would be subserved and 
promoted by the establishment of a branch bank, that the law would 
have been proper. Under such a law the legislature would be formulat- 
._ ing the law and delegating to the administrative officer the application 
of it under proper rules to guide him as to when he should approve, or 
when he should not approve. The law as it applies to cities of the first 
class would, according to petitioner, have been a proper law had it ap- 
plied to all cities and towns. 


This serves to point up the objectionable portion of the statute. In 
cities other than those of the first class, the officers to whom the legisla- 
ture delegated the authority to approve branch banks according to 
‘public convenience and advantage” are powerless to act to make that 
determination unless the existing banks will consent that the bank com- 
missioner make such determination, and this consent may be arbitrarily 
withheld. In short, the bank commissioner is powerless under the 
statute with relation to cities other than those of the first class unless 
the potential competitor banks give their consent, regardless of the 
question of public convenience and advantage. Thus, the operation of 
the law is not contingent primarily upon the determination of public 
convenience and advantage by proper administrative authority, but is 
primarily contingent upon the whims and caprice of competitors whose 
interests obviously are opposed to additional competition. Concretely 
illustrated by an extreme case, a city of 89,000 people with but one 
bank would be absolutely precluded from acquiring another bank under 
the branch bank law, even though there existed a pressing public need 
therefore, and even though the bank commissioner would, if the matter 
could reach him, decide that the public convenience and advantage 
would best be subserved and promoted by authorizing such branch bank. 


The following excerpt from the case of Revne v. Trade Commission, 
supra, at page 567, of the Pacific Reporter appears to be applicable: 


“We recognize, of course, that the legislature may properly dele- 
gate to some administrative body the duty of ascertaining the facts 
upon which the provisions of a law are to function, and also, that one 
of the methods of initiating activity on the part of that administrative 
body may be by petition of the citizens concerned. Such procedure is 
not in and of itself defective as an improper delegation of legislative 
authority. The question of an improper delegation of legislative au- 
thority lies embedded in the extent of the power granted to the adminis- 
trative body. If the interests of the public must give way to those of a 
particular class, the effect is simply to permit that class to impose its 
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will upon the administrative body and the public, be the results bene- 
ficial to the public or not... .” 

“| The law was passed to protect the public health and safety 
by authorizing the establishment of certain prices and hours in the 
public interest, and yet there is no way, on behalf of the public, to in- 
itiate such security if the specified majority of the barbers refuse, for 
selfish reasons, to act. No other group of citizens may initiate the 
schedules. The board is not given power to act for the public upon its 
own initiative. Thus the public interest is subjected to the interests 
of a group who may be very antagonistic to that public interest. . . .” 


Under the facts of this case, and the holding in the Revne case, we 
conclude that the provision relating to consent of existing banks is un- 
constitutional. This does not however mean that the writ of mandate 
should be made permanent. Other factors enter in, which defeat peti- 
tioner’s right to the writ. 

The part of the statute first quoted above establishes two methods 
of establishing a branch bank, compliance with either of which will 
make it possible for the bank commissioner to determine the issue of 
convenience and advantage in other than cities of the first class. Broken 
down, they are: ; 

(1) Take over an existing bank, or 

(2) Secure the consent of existing banks. 

The second method is unconstitutional for the reasons heretofore 
outlined. | Sal 

The contention of the petitioner is that structurally and as to sub- 
ject matter the two conditions form integral parts of a whole, and can- 
not be separated, and therefore, if the second is unconstitutional, then 
the first falls with it. 

Severability or separability, where part of a statute is unconstitu- 
tional, is primarily a matter of legislative intent. The test fundamen- 
tally is whether the legislature would have passed the statute without 
the objectionable part, and whether or not the parts are so dependent 
upon each other that the -ourt should conclude the intention was that 
the statute be effective only in its entirety. North Tintic Mining Co. 
v. Crockett, 75 Utah 259, 284 P. 328. Frequently the courts are aided 
in the determination of legislative intent by the inclusion within a 
statute of a “saving clause.” No saving clause is present in the present 
enactment however. 

The problem is twofold in the present case, in that both the parties 
and amici curiae seemingly agree that the statute is separable, but dif- 
fer as to the place of separation. _ 

Respondent and amici curiae agree that if the consent provision 
is unconstitutional, it is separable, and there remains only one method 
of establishing branch banks in cities other than those of the first class, 











74 THE BANKING LAW JOURNAL 


and that is by taking over an existing bank and getting approval of 
the bank commissioner. Petitioner, as indicated, contends the point of 
separation lies between the specific provisions on one side and the gen- 
eral approval and consent provision as to the bank commissioner and 
governor, predicated on public convenience and advantage, on the other. 


The two methods are contained within a single sentence in the 
statute: “No branch bank shall be established in any city, town or vil- 
lage in which is located a bank or banks, state or national, regularly 
transacting a customary banking business, unless the bank seeking to 
establish such branch shall take over an existing bank or obtain the 
consent of all banks therein located .. .” 

There is nothing otherwise about the two methods to suggest in- 
tegration. The two methods are mutually exclusive, in that they are 
predicated upon different concepts, and cover different situations. No- 
where do the two methods have common provisions or requirements 
which would require that both fall in the event one was unconstitu- 
tional. Neither is dependent upon the other for its force and vitality. 

There is nothing about either of the two methods then which indi- 
cates any intention on the part of the legislature that both should fall. 
To the contrary, the independence of the two methods, taken with the 
other factors heretofore discussed, and the history of branch banking 
legislation make it apparent that the statute is severable as to the two 
methods, and we so hold. There remains then one method whereby 
branch banks may be established, and that by taking over an existing 
bank. Petitioner has not complied with any of the requirements for 
establishment of a branch bank under this method; therefore, the peti- 
tion for a writ of mandamus must be and is denied. 


WOLFE, LATIMER, and McDONOUGH, JJ., concur. 


WADE, Justice (concurring).—I concur. But somehow, in de- 
claring this provision unconstitutional, we seem to get the opposite 
result from what we should. The effect of removing this questioned 
provision from the statute is to limit the conditions under which a 
branch bank may be established rather than to enlarge them which is 
the opposite from what is expected. Such being the case, the petitioner 
is not favorably affected by the holding and therefore probably is not 
in a position to question the constitutionality of this provision. 

The statute, section 7—3—6, U. C. A. 1943, provides that: “No 
branch bank shall be established in any city, town or village in which 
is located a bank or banks, state or national, regularly transacting a 
customary banking business, unless the bank seeking to establish such 
branch shall take over an existing bank or obtain the consent of all 
banks therein located, except that in cities of the first class, branches 
may be established without such consent; ...” 
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By the above emphasized provision the legislature intended to allow 
the establishment of a branch bank in cities of the first class not only 
as expressly therein provided, without obtaining the consent of all 
banks therein located, but also without taking over an existing bank. 
Otherwise, that provision would not alter the meaning of that section 
at all, for under the provision which applies to cities, towns and villages 
other than cities of the first class, without the aid of such an exception 
a branch bank may be established without the consent of the local banks 
by taking over an existing bank. But the reasoning used in arriving 
at such legislative intention is lacking where we declare the questioned 
provision unconstitutional. In dealing with cities other than cities of 
the first class, there is nothing in this section to indicate how the legis- 
lature intended the statute to be construed in case this provisiom was 
held to be unconstitutional. Under these circumstances we must con- 
strue the statute the same as though the unconstitutiona] provision had 
never been inserted. If we delete this provision then it is clear and un- 
ambiguous that before a branch bank can be established in the cities in 
question an existing bank must be taken over. I therefore concur with 
the prevailing opinion. 


Proceeds of U. S. Savings Bonds Fraudulently 
Transferred to Beneficiary Declared 
Property of Estate 


Although treasury regulations provide that the surviving 
beneficiary will be recognized as the sole and absolute owner 
of United States savings bonds, it is held that the regulations 
were not intended to prevent a legal representative from pur- 
suing, in the interests of creditors, the proceeds of bonds 
fraudulently transferred to a beneficiary without consideration. 

The purpose of the treasury regulations is to protect and 
hold the federal government immune from any attack on its 
performance of the contract as made in the bond. In other 
words, they are designed to prevent the implication of the gov- 
ernment in any disputes concerning ownership of the bonds, 
protect it from any suits which might result from payment to 
a designated beneficiary or co-owner, and, for the purpose of 
promoting sales, guarantee the performance of the government 
in strict accord with the-contract. For the purpose of payment 
and performance of the government’s contract obligation, the 
beneficiary is recognized as the sole and absolute owner. But 
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the rights of survivorship conferred by these treasury regula- 
tions upon a surviving co-owner or beneficiary terminate there. 
Even in the case of fraud, the contract made by the govern- 
ment with the bond purchaser to pay his survivor cannot be 
changed or interfered with, but principles of equity and fair 
dealing require that the person benefiting by such fraud may 
be required to disgorge the proceeds of such fraud independ- 
ently of the contract between him and the federal government, 
and without interference in its performance. 


In the instant case the controversy requires a determina- 
tion of the right of the administratrix to recover the proceeds 
of the bonds from surviving beneficiary upon the ground that 
decedent made a voluntary transfer which rendered him in- 
solvent at his death and was, therefore, fraudulent as to his 
creditors. The court determined that the bonds in controversy 
were fraudulently transferred by the decedent to the surviving 
beneficiary without consideration and accordingly directed that 
surviving beneficiary execute within ten days the required in- 
struments to redeem same and surrender the proceeds thereof 
to the administratrix within five days of the receipt thereof. 
In re Laundree’s Estate, Surrogate’s Court, 91 N. Y. Supp. 
(2d) 482. The opinion of the court is as follows: 


William J. Laundree purchased United States savings bonds, Series 
E, of the maturity value of $1,950, which he had registered in his name 
as owner and made payable on his death to his brother. He died on 
November 17, 1946 intestate and was survived by his widow and a 
daughter. At his death three of the bonds, of the face value of $150 
were in the possession of his brother, the named beneficiary.’ The re- 
maining bonds were found among his effects and came into the posses- 
sion of the administratrix, his widow. On her refusal to surrender them 
decedent’s brother instituted a proceeding under section 206-a of the 
Surrogate’s Court Act to compel her to do so. Thereafter the adminis- 
tratrix brought this discovery proceeding against him for a decree that 
all the bonds or the value or proceeds thereof be declared to be the 
property of the estate, that he be directed to pay over to her the value 
or the proceeds of the bonds in his possession and that a trust be im- 
pressed thereon. When the matter came on for a hearing the parties, 
without presenting any proof, stipulated on the record that the assets 
left by the decedent amounted to $175; that he was indebted to the 
Department of Mental Hygiene of New York in the sum of $600 for 
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maintenance and medical care of his son for a period of two years 
preceding his death; that his funeral expenses of $773.01 were unpaid 
and that he was insolvent at the time of his death. The allegation in 
the administratrix’s petition that respondent furnished no part of the 
consideration for the purchase of the bonds has not been denied and 
is, therefore, deemed admitted by him. The controversy requires a de- 
termination of the right of the administratrix to recover the proceeds 
of the bonds from the respondent upon the ground that Laundree, the 
decedent, made a voluntary transfer which rendered him insolvent at 
his death and was, therefore, fraudulent as to his creditors. 

United States savings bonds are issued under the authority of sec- 
tion 22 of the Second Liberty Bond Act, as amended. 31 U.S. C. A. 
§ '757c. It is therein provided that “(a) The Secretary of the Treas- 
ury, with the approval of the President, is authorized to issue, .. . 
United States Savings bonds. . . . The various issues and series. . . 
shall be issued in such manner and subject to such terms and condi- 
tions ... as the Secretary of the Treasury may from time to time pre- 
scribe.” Pursuant to this statutory authority the Secretary of the 
Treasury has promulgated certain regulations governing the registra- 
tion, transfer, payment, and redemption of such bonds. (31 C. F. R. 
§§ 315.1-315.66.) The general regulations as to all United States 
bonds are contained in Department Circular No. 530, Sixth Revision, 
dated February 15, 1945. Savings bonds are issued only in registered 
form, and the form of registration is considered to be conclusive of 
the ownership and interest therein, except as otherwise specifically 
provided by the regulations (315.2). A purchaser of Series E bonds 
may register them in the name of a sole owner, two co-owners, or an 
owner and a beneficiary (315.4). A savings bond registered in the name 
of one person payable on death to another will be paid to the regis- 
tered owner during his lifetime upon his properly executed request as 
though no beneficiary had been named in the registration (315.46a). 
Although the owner may redeem the bonds at his option, he may not 
eliminate or change the beneficiary without his consent. (315.46 b 2.) 
If the registered owner dies without having presented and surrendered 
the bond for payment or authorized reissue and is survived by the bene- 
ficiary, upon proof of such death and survivorship, the beneficiary will 
be recognized as the sole and absolute owner of the bond, and payment 
or reissue, as though the bond were registered in his name alone, will 
be made only to such survivor (315.46c). 

In the initial consideration had in this state of the nature of the 
legal interest created in bonds in the beneficiary form it was held that 
the proceeds of the bonds belonged to the estate of the deceased owner 
for the reason that the transaction was invalid as a gift and as a dis- 
position of property to take effect after death, and that the regulations 
concerning the manner of issue and payment of the bonds did not pre- 
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clude the application of the laws of this state determining the validity 
of the devolution of property. Deyo v. Adams, 178 Misc. 859, 36 
N. Y. S. 2d 7384. Subsequent to this decision there was added by the 
Laws of 1943, ch. 682, effective April 19, 1943, to the Personal Prop- 
erty Law section 24 which provides as follows: “Where any United 
States savings bond is payable to a designated person, whether as 
owner, co-owner or beneficiary, and such bond is not transferable, the 
right of such person to receive payment of such bond according to its 
terms, and the ownership of the money so received, shall not be defeated 
or impaired by any statute or rule of law governing transfer of prop- 
erty by will or gift of an intestacy, provided, however, that nothing 
herein shall limit article ten of the debtor and creditor law or section 
one hundred twenty-four of the decedent estate law.” The section was 
recommended by the Law Revision Commission. A legislative note an- 
nexed to the bill states that “Its purpose is to remove doubts, resulting 
from the decision in Deyo v. Adams, 1942, 178 Misc. 859, 36 N.. Y. S. 
2d ‘734, as to the rights of owners, co-owners and beneficiaries desig- 
nated in non-transferable United States savings bonds. The removal 
of these doubts will assure purchasers of such bonds that the persons 
designated by them as payees will receive the money.” (1943 Leg. Doc. 
No. 65 (M), p. 3.) After the enactment of the statute the executrix. 
who was the plaintiff in the action of Deyo v. Adams then pending in 
the Supreme Court, brought a proceeding in the Surrogate’s Court 
of New York County to compel her co-executor to take no position ad- 
verse to that taken by her in the Supreme Court action. Surrogate 
Foley, in denying the application, disagreed with the views expressed 
in Deyo v. Adams, 178 Misc. 859, 36 N. Y. S. 2d 734, and held that 
the bonds were not assets of the deceased owner’s estate but belonged 
to the surviving beneficiary. Matter of Deyo’s Estate, 180 Misc. 32, 
42 N. Y.S. 2d 379. The courts throughout the country generally have 
been sustaining as matters of federal law and contract the rights of 
surviving beneficiaries and co-owners established by the savings bond 
regulations. See cases collected in 168 A. L. R. page 245. Since the 
enactment of section 24 of the Personal Property Law bonds issued in 
the beneficiary form, on the death of the purchaser, have uniformly 
been held not to be assets of his estate and to belong to the surviving 
beneficiary. Matter of Deyo’s Estate, 180 Misc. 82, 42 N. Y. S. 2d 
379; Matter of Karlinski, 180 Misc. 44, 49, 88 N. Y. S. 2d 297, 40 
N. Y. S. 2d 22, 43 N. Y. S. 2d 40, 43; Matter of Hager’s Estate, 181 
Misc. 431, 45 N. Y. S. 2d 468; Matter of Amols’ Will, 184 Misc. 364, 
47 N. Y. S. 2d 636; Matter of Kalina’s Will, 184 Misc. 867, 58 N\ Y. S. 
2d 775, appeal dismissed 270 App. Div. 761, 59 N. Y. S. 2d 525; Mat- 
ter of Staheli, Sur., 57 N. Y. S. 2d 185, not otherwise reported affirmed 
271 App. Div. 788, 66 N. Y. S. 2d 271. 

None of the cited cases deals with the rights of creditors where the 
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purchaser dies insolvent. The Law Revision Commission in -recom- 
mending the enactment of section 24 of the Personal Property Law 
stated: “However, in any legislation designed to protect the payees’ 
rights, it should be made clear that any rights against fraudulent con- 
veyances, which the creditors of the buyer may have, are not affected.” 
(1948, Report, Recommendation and Studies, p. 526.) This recom- 
mendation is reflected in the final ciause of the statute which provides, 
“|. that nothing herein shall limit article ten of the debtor and credi- © 
ter lew... .” 

The only case in this state considering the rights of creditors and 
those of the beneficiary where the purchaser died insolvent is Jacoby v. 
Loewenberg, Misc. x N. Y. S. 2d There the 
widow brought an action on a separation agreement against the ex- 
ecutor of her deceased husband and her son as the recipient of certain 
property which she claims was fraudulently transferred. The com- 
plaint contained three causes of action. The first cause of action was 
to recover the sum of $80,500 for unpaid installments under the sepa- 
ration agreement. The plaintiff was awarded judgment thereon and 
thereby established her position as a creditor. The second cause of 
action related to the purchase by decedent of United States savings 
bonds in the sum of $8,850 between December, 1941 and the date of his 
death, which were registered in the joint names of decedent and the 
individual defendant. The plaintiff alleged that at the time of his déath 
decedent was insolvent and that no consideration passed from defend- 
ant to decedent for the bonds. The third cause of action pleaded the 
same facts except that it alleged insolvency at the time of the purchase. 
The proof disclosed that $1,450 of the bonds were payable to decedent 
on his death to his son and that the balance was made payable to either 
of them. While the court held that the plaintiff individually could not 
bring an action to set aside the fraudulent transfer it proceeded at the 
instance of the executor, who sought a determination of ownership of 
the bonds, to adjudicate the question. In his opinion Steuer, J., said: 
“There is no proof that decedent was insolvent at any time prior to his 
death. ... at his death, however, he was insolvent. As to the bonds 
payable to the decedent and at his death to defendant, it is true that 
they do not pass by way of his estate, Matter of Deyo, 180 Misc. 32, 
42 N. Y. S. 2d 379, but transfer did not become effectual until death. 
As to these, therefore, the transfer was in fraud of creditors.” There 
are two reported cases in which a contrary result was reached. Rey- 
nolds et al. v. Danko, 134 N. J. Eq. 560, 36 A. 2d 420; In re Briley’s 
Estate, 155 Fla. 798, 21 So. 2d 595. In each case the bonds were reg- 
istered in beneficiary form and the assets of the decedent were insuf- 
ficient to satisfy the claims of creditors. In the former case the vice 
chancellor, in holding that there was no fraudulent conveyance within 
the meaning of the New Jersey statute said, 36 A. 2d at page 421, 
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“There was no change in the amount of decedent’s assets by reason of 
his bond purchases as he simply exchanged cash for bonds. He did not 
part with any assets by that transaction. His financial worth was not 
depleted or cut down by the purchases. If anything, it was improved 
by the conversion of cash into government securities which increased 
in value as time went on. There was no transfer. The assets repre- 
sented by the bonds remained under the control of the decedent as a 
matter of law. . . . During his lifetime he was both the legal and the 
equitable owner thereof. In the next place there was no fraud shown. 
The complainants argue that the decedent concealed his ownership in 
the bonds with the object of defrauding his creditors. This may be or 
may not be so. There is no affirmative proof that the complainant had 
a fraudulent purpose in mind. Actual fraud cannot be presumed, it 
must be proved. ... Although the decedent was, in his lifetime, the 
sole owner of the bonds in question, his title as such owner terminated 
on his death and the defendant, as the beneficiary named in the respec- 
tive bonds, thereupon became the sole and absolute owner.” While the 
surrogate agrees with the court’s analysis of the rights of the pur- 
chaser in his lifetime, he cannot agree that there was no transfer or 
that actual fraud must be proved. In view of the fact that the pur- 
chaser can redeem the bonds in his lifetime without the consent of the 
beneficiary it may be said that he remains the owner thereof. A credi- 
tor who has reduced his claim to judgment may, through the interven- 
tion of a receiver and during the lifetime of his debtor, enforce the 
latter’s right to receive payment. Cf. Iowa Methodist Hospital v. 
Long et al., 234 Iowa, 843, 12 N. W. 2d 171, 150 A. L. R. 440. The 
owner of a bond in beneficiary form, in the event of his bankruptcy, 
can be compelled to surrender the same to his trustee. In re Bartlett, 
D. C., 71 F. Supp. 514. The fact that the purchase of the bonds pro- 
duced no diminution of the debtor’s assets or affected the creditor’s 
resort thereto does not establish that there was no transfer. The in- 
corporation of the name of the beneficiary in the bond was the act of 
the purchaser and conferred a right on him. This right, in view of the 
power of the purchaser to redeem, was destructible and not enforcible 
until his death. Viewed in the light of the relative rights of the pur- 
chaser and the beneficiary it seems to me that there could be no effective 
or operative transfer of title to the bonds until the death of the pur- 
chaser. Up and until that time the transaction was ambulatory. Thus, 
at the time when he intended the transfer should and did become ef- 
fective the transferor had thereby rendered himseif insolvent. Where 
a debtor makes a voluntary conveyance of property without fair con- 
sideration while an indebtedness is outstanding, the presumption arises 
that he was insolvent at the time of the transfer. Cohen v. Benjamin, 
246 App. Div. 866, 284 N. Y. S. 884; Campbell v. Brown, 268 App. 
Div. 324, 51 N. Y. S. 2d 310, appeal dismissed 294 N. Y. '702, 60 N. E. 
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2d 849; Debtor and Créditor Law, Secs. 270, 271, subdiv. 1, 272, 278. 
Such a conveyance is fraudulent as to creditors without regard to ac- 
tual intent. Kerker v. Levy, 206 N. Y. 109, 99 N. E. 181; Chase Na- 
tional Bank of City of New York v. United States Trust Co. of New 
York, 236 App. Div. 500, 260 N. Y. S. 40; Horowitz v. Weinberg, 156 
Misc. 629, 281 N. Y. S. 644, affirmed 246 App. Div. 701, 284 N. Y. S. 
989. The rule is that a transfer without consideration by one who is 
then a debtor raises a presumption of fraud. The creditor may stand 
upon that presumption until it is repelled. Ga Nun v. Palmer, 216 
N. Y. 603, 611, 111 N. E. 223, 225. In Hearn 45 St. Corp. v. Jano, 
283 N. Y. 139, 142, 27 N. E. 2d 814, 816, 128 A. L. R. 1285, the court, 
in discussing the Uniform Fraudulent Conveyance Act as enacted in 
Article Ten of the Debtor and Creditor Law, said: “The object of this 
legislation is to enable a creditor to obtain his due despite efforts on 
the part of the debtor to elude payment. To that end the statute de- 
clares as of no effect in so far as the creditor is concerned, certain 
kinds of transfers on the part of the debtor. These transfers are gen- 
erally of two kinds: those made by the creditor with the actual intent 
thereby to impede or altogether defeat the efforts of the creditor and 
those which, regardless of the intention of the debtor, in fact operate 
to make the debtor insolvent and so defeat the claims of the creditor. 
The latter are transfers made without consideration or without fair 
consideration, which render the debtor insolvent. As to those, it is the 
policy of the law that the debtor be just before he be generous. By the 
terms of the statute, either kind of transfer is declared fraudulent as 
to creditors, i. e., the transfer is in violation of the creditor’s rights.” 
While the bond is a contract for the benefit of a donee beneficiary, and 
not a trust, his rights and those of the purchaser bear some resemblance 
to those of a trustee and a beneficiary of a Totten trust. The depositor 
can draw out the money and do with it as he pleases. Here the owner 
may redeem the bond and do likewise. Neither has to consult the bene- 
ficiaries who cannot exercise any incidents of ownership during the 
lifetime of the depositor and the owner. Creditors can resort to the 
deposit and the bond in the lifetime of the depositor and the purchaser. 
It has been said that it is “contrary to sound public policy to permit 
a person to have the absolute and uncontrolled ownership of property 
for his own purposes, and to be able at the same time to keep it from 
his creditors.” Hallett v. Thompson, 5 Paige 583, cited in Ullman v. 
Cameron, 186 N. Y. 339, 78 N. E. 1074, 116 Am. St. Rep. 553; Beakes 
Dairy Co. v. Berns, 128 App. Div. 187, 112 N. Y. S. 529; Katz v. 
Driscoll, 86 Cal. App. 2d 318, 321, 194 P. 2d 822, 827. In the Briley 
case, supra, the court held that the donee provision was valid against 
creditors of the deceased: purchaser’s estate upon the ground, among 
others, that the bond: constituted a contract for the beneficiary and 
was enforcible by him irrespective of state law governing the distribu: 
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tion of estates. The court did not discuss the question whether or not 
there was a fraudulent transfer. The treasury regulations, as hereto- 
fore stated, provide that the surviving beneficiary will be recognized as 
the sole and absolute owner of the bond. It does not seem to me that 
the regulations were intended to prevent a legal representative from 
pursuing, in the interests of creditors, the proceeds of bonds fraudu- 
lently transferred to a beneficiary without consideration. In Katz v. 
Driscoll, supra, the court, 88 Cal. App. 2d page 322, 194 P. 2d page 
828, said, “The purpose of the treasury regulations is to protect and 
hold the federal government immune from any attack on its perform- 
ance of the contract as made in the bond. In other words, they are 
/ designed to prevent the implication of the government in any disputes 
- concerning ownership of the bonds, protect it from any suits which 
might result from payment to a designated beneficiary or coowner, 
and, for the purpose of promoting sales, guarantee the performance 
of the government in strict accord with the contract. 

“These laws and regulations are not intended to confer on the bene- 
ficiary the right to retain permanently the proceeds from the bonds 
irrespective of fraud or any illegality in the manner in which the bonds 
were obtained. To hold otherwise would, in effect, say that the treasury 
regulations not only guarantee payment to the named beneficiary, but 
thereafter, when lie receives the proceeds follow him around indefinitely, 
and, like a protective halo, render him completely immune from any 
ordinarily legitimate claims thereto. For the purpose of payment and 
performance of the government’s contract obligation, the beneficiary 
is recognized as the ‘sole and absolute’ owner. But ‘the rights of sur- 
vivorship conferred by these (treasury) regulations upon a surviving 
coowner or beneficiary’ (Sec. 315.13 (1) ) terminate there.” At page 
320 of 88 Cal. App. 2d at page 827 of 194 P. 2d the court also said, 
“Even in the case of fraud, the contract made by the government with 
the bond purchaser to pay his survivor cannot be changed or interfered 
with, but principles of equity and fair dealing require that the person 
benefiting by such fraud may be required to disgorge the proceeds of 
such fraud independently of the contract between him and the federal 
government, and without interference in its performance.” I am in 
accord with the views thus expressed. I, therefore, find and determine 
that the bonds in controversy were fraudulently transferred by the de- 
cedent to the respondent without consideration and accordingly direct 
that respondent execute within ten days the required instruments to 
redeem same and surrender the proceeds thereof to the petitioner within 
five days of the receipt thereof. See, Union Nat. Bank v. Jessel] et al. 
(United States, Intervenor), Mo. Sup., 215 S. W. 2d 474. The admin- 
istratrix is directed to retain the proceeds pending the settlement of 
her account and to cite the respondent and all other persons interested 
therein. Proceed accordingly. 











BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





National Bank Can Be Sued Only in State Located 





Crofoot v. Giannini, Supreme Court, 92 N. Y. Supp. (2d) 191 





A national banking institution located in California cannot be 
sued in the courts of New York without its consent. Being a creature 
of federal, rather than state law, the question of where a national 
banking association can be sued is governed by the laws of the 
United States: For jurisdictional purposes, a national bank is a 
“citizen” of the state in which it is established or located, and in that 
district alone can it be sued. 


PECORA, Justice—Defendant, Bank of America National Trust & 
Savings Association, appearing specially has moved to set aside the 
service of the summons herein and to dismiss the complaint on the 
ground that said defendant cannot, without its consent, be subjected to 
the jurisdiction of the courts of this state. Defendant’s contention is 
based on Title 12 U.S. C. § 94, 12 U.S. C. A. § 94, the last sentence of 
R. S. § 5198. Under said section actions against a national banking 
association “may be had ... in any State .. . in which said association 
is located .. .” In interpreting this section, earlier New York cases held 
that the section was permissive and not mandatory, and that a national 
banking association located in another state could, nevertheless, be sued 
in New York. Talmage v. Third National Bank of City of New York, 
91 N. Y. 531; Robinson v. National Bank of Newberne, 81 N. Y. 385, 37 
Am. Rep. 508. Since the decisions in those cases the federal courts have 
passed upon the question, and have held the provisions mandatory. 
First National Bank of Charlotte v. Morgan, 132 U. S. 141, 10 S. Ct. 37, 
33 L. Ed. 282; Leonardi v. Chase National Bank of City of New York, 
2 Cir., 81 F. 2d 19, certiorari denied 298 U. S. 677, 56 S. Ct. 941, 80 L. Ed. 
1398. Being a creature of federal, rather than state law, the question of 
where a national banking association can be sued is governed by the 
laws of the United States. Recently in Cope v. Anderson, 331 U. S. 461, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §136. 
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page 467, 67 S. Ct. 1340, page 1343, 91 L. Ed. 1602, the Supreme Court 
said: “For jurisdictional purposes, a national bank is a ‘citizen’ of the 
state in which it is established or located, 28 U.S. C. § 41 (16) [28 U.S. 
C. A. § 1348], and in that district alone can it be sued. 12 U.S.C. § 94 
[12 U. S.C. A. § 94] ...” ; 

Since movant is a national banking institution “located” in San 
Francisco, California, it cannot be sued in the courts of this state, with- 
out its consent. The motion to vacate service of summons and to dismiss 
the complaint will be granted. A similar result was reached in Lane v. 
Blue Ribbon Trading Corp., May 24, 1949, Steuer, J., and in Interna- 
tiol Refugee Organization v. Bank of America National Trust and Sav- 
ings Association, D. C., Southern District N. Y., F. Supp. ——, 
Leibell, J. 

Settle order. 





Purchase of U. S. Postal Savings Certificates in Name 
of Son and Daughter Did Not Constitute Gift 





Zorich v. Zorich, Appellate Court of Indiana, 88 N. E. Rep. (2d) 694 





Where father deposited money in United States postal savings in 
names of son and daughter, it was held that the evidence shows that 
the accounts were opened upon the agreement that the money should 
be turned back to the father whenever he wanted it done. The 
father, at all times kept all the involved Postal Savings Certificates 
and bonds in his exclusive possession and under his control and 
dominion. There was no delivery of any of the Postal Savings Cer- 
tificates or bonds in this case and consequently there was no gifts to 
the children. The evidence shows that all the Postal Savings Certifi- 
cates and the money represented thereby have always been and are 
now held by the son and daughter in trust for the father, pursuant 
to an oral trust agreement, and that father did not make a gift inter 
vivos thereof. The fact that father violated postal savings law per- 
mitting a person to have only one account and that not to exceed 
$2,500 rendered the trust agreement merely “malum prohibitum” and 
did not prevent father from recovering money represented thereby 
from children. 


MARTIN, J.—This action was brought by the appellee Peter Zorich, 
against his son the appellant Walter Zorich, and his daughter, the ap- 
pellant Joann Orystick, to establish an express trust in certain U. S. 
Savings Bonds and in certain Postal Savings Certificates. 

The complaint alleged that in January 1942, he had $3324.00 and 
that he directed the appellant Walter Zorich, to buy U. S. Government 
Bonds in the name of the appellee, which Walter Zorich agreed to do, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §425-461. 
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but that the said Walter Zorich bought the U. S. Government: Bonds 
with such money in his own name; that beginning November 21, 1944, 
the appellee deposited at different times various sums totalling $2500.00 
in U. S. Postal Savings in the name of appellant Joann Orystick, which 
sum the said Joann Orystick agreed to hold in trust for her father, the 
appellee; that during the years 1944, and 1945, the appellee deposited 
the sum of $2076.00 in Postal Savings in the name of appellant Walter 
Zorich, which sum the said Walter Zorich agreed to hold in trust for 
his father. 

The appellant Walter Zorich filed a cross-complaint in two para- 
graphs. The first paragraph of cross-complaint alleged the gift by ap- 
pellee to him of $2500.00 in U. S. Savings Bonds purchased in his name; 
and secondly, the gift of $2076.00 by the appellee to said appellant by 
the appellee depositing that sum in Postal Savings in the name of ap- 
pellant, Walter Zorich. 

The appellant Walter Zorich, filed a second paragraph of cross- 
complaint contending that the purchase of U. S. Government Bonds by 
appellee Peter Zorich, in the name of the appellant Walter Zorich, con- 
stituted a contract with the U. S. Government for the benefit of Walter 
Zorich; that the contract was in force; and that the court neither could 
nor had any authority to mterfere with that contract. 

The appellant Joann Orystick, filed a cross-complaint and alleged 
that beginning in November 1941, at a time when said appellant was a 
minor, appellee began making gifts to her by depositing money in the 
post office in her name and in all, $2500.00; that the making of all of 
such deposits constituted the making of a completed gift. 

The decree of the court was in favor of appellee on his amended com- 
plaint and against both appellants. 

The appellants have assigned as error the overruling of their motion 
for a new trial. The reasons assigned in the motion for a new trial and 
now relied upon by appellants, are as follows: 

(1) That the decision of the court is now substantiated by sufficient 
evidence. 

(2) The decision of the court is contrary to law. 


The evidence discloses that the appellee was an illiterate Serbian, 55 
years of age who came to the United States in 1907, worked as a laborer 
in the Gary steel mills since 1911, never went to school in his life; and 
can not read or write English. 

The evidence shows that on the day appellee Peter Zorich, opened 
the Postal Savings account in the name of appellant Walter Zorich, 
while at the post office in the City of Gary and before the account was 
opened, appellant Walter Zorich agreed that the money should be put 
in his name and that he would turn the money back to appellee any 
time appellee wanted it done. 
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The evidence in substance shows that at the time the first deposit 
was made in the name of appellant Joann Orystick, the appellee said to 
her that at any time, that she was to turn the money back to appellee 
from her name, and put it in his name and Joann said, “Any time you 
like it Papa”. 

Thus it appears from the evidence that when the respective Postal 
Savings accounts were opened in the names of the appellants, there was 
‘an agreement between the appellee and the appellants, respectively, 
that when appellee wanted the money on the accounts turned back to 
him it would be done. 

The evidence further shows that the $2500.00 was deposited in 
Walter’s name in Postal Savings over a period of about two years. 

Appellee purchased $3325.00 face value of U. S. Defense Savings 
Bonds on January 31, 1942. These bonds were purchased in the name 
of Walter alone, in violation of appellee’s instructions to Walter to have 
the bonds put in appellee’s name first, and in Walter’s name second. It 
is the position of appellee that these bonds being purchased by trust 
funds, money that appellant Walter had agreed to hold and turn back 
to appellee whenever appellee wanted it, were impressed with the same 
trust and are the property of appellee. : 

The evidence shows that there was no delivery to appellants of any 
of the Postal Savings Certificates or Bonds involved in this case. 

The Postal Savings Certificates issued from time to time represent- 
ing deposits made on the account opened in Walter’s name on the 5th 
day of July, 1939, and on the 21st day of January, 1942, converted into 
the United States Defense Savings Bonds involved in this case were 
continuously kept by appellee Peter Zorich, in his own possession and 
under his absolute control and dominion from the instant of the issuance 
of each certificate untl they were converted into the involved bonds on 
the 3lst day of January, 1942. Said bonds were then continuously kept 
in his exclusive possession and under his control and dominion until the 
date of the trial of this case. Continuously from the instant of their 
issuance, each of the Postal Savings Certificates representing deposits 
on the account in the name of appellant Joann was kept by appellee in 
his possession and under his dominion and control until the trial of 
this case. 

Continuously from the instant of their issuance, each of the Postal 
Savings Certificates representing the deposits in the name of appellant 
Walter Zorich from the 25th day of February 1944, until the 28th day 
of November 1945, was kept by appellee in his exclusive possession and 
under his absolute control and dominion until the date of the trial in 
this case. 

Appellants in their brief herein has called our attention to § 2-3229, 
Burns’ 1946 Replacement, which says that this court shall on appeal in 
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non jury cases, weigh the evidence on trial, and, if it appears from all 
the evidence that the judgment is not fairly supported by or is. against 
the weight of the evidence, shall award judgment accordingly. It has 
been repeatedly held, that the above statute does not require this court 
on appeal to weigh conflicting evidence. Hitt v. Carr, 1928, 201 Ind. 17, 
26, 162 N. E. 409 and cases cited; Gilchrist v. Gilchrist, 1947, 225 Ind. 
367, 75 N. E. 2d 417. 

This court will not weigh the evidence and will consider only that 


‘ evidence most favorable to the decision of the lower court. Gamble v. 


Lewis, Ind. Sup. 1949, 85 N. E. 2d 629. 

The appellant contends that the deposit of funds by appellee in U. S. 
Postal Savings and having the certificates issued in the respective names 
of each of the appellants constituted a complete gift of the funds so de- 
posited and under the pleadings and the evidence the trial court had no 
authority to decree a trust. In the case of Crawfordsville Trust Co. v. 
Ramsey, 1913, 55 Ind. App. 40, 66, 100 N. E. 1049, 1059, 102 N. E. 282, 
the court said that the following elements are necessary in a gift inter 
vivos. “(1) The donor must be competent to contract; (2) there must 
be freedom of will; (3) the gift must be completed with nothing left un- 
done; (4) the property must be delivered by the donor and accepted by 
the donee; (5) the gift must go into immediate and absolute effect.” 

The Supreme Court in the case of Smith, Adm’r v. Dorsey, 1872, 38 
Ind. 451, 10 Am. Rep. 118, said: “To constitute a valid gift inter vivos 
it is essential that the article given should be delivered absolutely and 
unconditionally. The gift must take effect at once and completely... . 
Gifts inter vivos have no reference to the future, but go into immediate 
and absolute effect. A court of equity will not interfere and give effect 
to a gift that is inchoate and incomplete. .. . An absolute gift, which 
divests the donor’s title, requires the renunciation on his part, and the 
acquisition on the part of the donee, of all the title to, interest in, the ® 
subject of the gift.” 

The appellee’s testimony is that he never intended to give the in- 
volved bonds of Postal Savings to the appellants or either of them. 

The evidence shows that when the accounts were opened in the 
Postal Savings accounts they were opened upon the agreement that the 
money should be turned back to the appellee whenever he wanted it done. 

The appellee, at all times, kept all the involved Postal Savings Cer- 
tificates and bonds in his exclusive possession and under his control and 
dominion. There was no delivery of any of the Postal Savings Certifi- 
cates or bonds in this case. 

Delivery of the alleged gift must be made with both an intention to 
give, and a stripping of the donor of all dominion or control over the 
thing alleged to be given. 

The change of the title must ” irrevocable. Words alone, unaccom- 
panied by delivery, are not sufficient to constitute a gift, except where 
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the alleged gift is already in the possession of the donee. The delivery 
must be of possession, of the dominion, and of the control of the property. 
The transfer must be so complete that, if the donor again assumes con- 
trol of the property without the consent of the donee he becomes liable 
as a trespasser. And so essential is delivery as a factor in the transaction 
that it has been said; “Intention can not supply it; words can not supply 
it; actions can not supply it. It is an indispensable requisite, without 
which the gift fails, regardless of the consequences.” Reasner, Adm’r. v. 
Bohne, 1921, 76 Ind. App. 114, 129 N. E. 490, 492; First & Tri-State 
National Bank & Trust Co. v. Caywood, 1932, 95 Ind. App. 591, 176 
N. E. 871. 

The mere fact that appellee deposited money in the names of the 
appellants does not make the money so deposited gifts to appellants. 
The same rule is stated in different language in Corpus Juris Secundum 
as follows: “The mere fact of the deposit of money in the name of a third 
person without the delivery of the pass book, or other evidence of inten- 
tion to make a gift, however, will not constitute a valid gift inter vivos, 
since this may have been done for any one of a number of reasons, each 
without donative purpose... .” 38 C. J.S., Gifts, §49, p. 832, and cases 
cited in notes 77 and 78. The above quotation is quoted with approval 
in Ogle v. Barker, 1946, 224 Ind. 489, 68 N. E. 2d 550, 556. 

There need be no particular form of words to create a trust and such 
trust may be created orally. Taber v. Zehner, 1911, 47 Ind. App. 165, 
93 N. E. 1035, 1037. 

We are of the opinion that the evidence shows that all the bonds 
and Postal Savings Certificates and the money represented thereby 
have always been and are now held by the appellants in trust for the 
appellee, pursuant to an oral trust agreement. 

The evidence shows that at the time of the trial of this case appellee 
had on deposit in Postal Savings the sum of $2500.00 in the name of 
appellant Joann, $2076.00 in the name of appellant Walter and $1600.00 
in his own name. 

It is the appellants’ contention that because appellee had a postal 
savings account in the name of each of the appellants and at the same 
time another account in his own name he thereby violated the postal 
savings law and therefore did not come into court with clean hands and 
was not entitled to recover in a court of equity. 

The sections of the Postal savings law that are applicable in this 
case are as follows: 

“Opening accounts and making deposits. Accounts may be opened 
and deposits made in any postal savings depository established under 
this chapter by any person of the age of ten years or over, in his or 
her own name, and by a married woman in her own name and free 
from any control or interference by her husband; but no person shall 
at the same time have more than one postal savings account in his or 
her own right.” U.S.C.A., The Postal Service, Title 39, § 754. 
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“Deposits; amount; cards and stamps for small amounts. At least 
$1, or a larger amount in multiples thereof, must be deposited before an 
account is opened with the person depositing the same, and $1, or mul- 
tiples thereof, may be deposited after such account has been opened, but 
the balance to the credit of any one person, upon which interest is pay- 
able, shall not exceed $2,500, exclusive of accumulated interest, and non- 
interest paying deposits shall not be accepted... .” U.S. C. A., The 
Postal Service, Title 39, § 756. 

“Judgment adjudicating right or interest in deposit. The final judg- 
ment, order, or decree of any court of competent jurisdiction adjudicat- 
ing any right or interest in the credit of any sums deposited by any 
person with a postal savings depository if the same shall not have been 
appealed from and the time for appeal has expired shall, upon submis- 
sion to the Postmaster General of a copy of the same, duly authenticated 
in the manner provided by the laws of the United States for the au- 
thentication of the records and judicial proceedings of the courts of any 
State. or Territory or of any ppssession subject to the jurisdiction of the 
United States, when the same are proved or admitted within any other 
court within the United States, be accepted and pursued by the board 
of trustees as conclusive of the title, right, interest, or possession so ad- 
judicated, and any payment of said sum in accordance with such order, 
judgment. or decree shall operate as a full and complete discharge of 
the United States from the claim or demand of any person or persons 
to the same.” U.S.C.A., The Postal Service, Title 39, § 767. : 

The rule is well stated in 17 C. J. S., Contracts, § 278, p. 667 that: 
“Another distinction is sometimes made in the case of contracts which 
are simply unauthorized, but involve no moral turpitude and are not 
expressly forbidden by statute, in which case it has been held that they 
may be enforced if justice plainly requires it. So, where the contract 
is merely malum prohibitum and the illegality does not arise from any 
elements of moral turpitude, a recovery may be had of money or prop- 
erty parted with thereunder.” 

Where a contract is merely malum prohibitum and the illegality does 
not arise from any elements of moral turpitude, a recovery may be had 
of money or property parted with thereunder. Chesnutt v. Schwartz, 
1938, 293 Ill. App. 414, 12 N. E. 2d 912 and cases there cited. 

Where contracts which violate statutory provisions are merely malum 
prohibitum, the general rule does not always apply. If the statute does 
not provide expressly that its violation will deprive the parties of their 
right to sue on the contract, and the denial of relief is wholly out of 
proportion to the requirements of public policy or appropriate individual 
punishment, the right to recover will not be denied. John E. Rosasco 
Creameries, Inc. v. Cohen et al., 1937, 276 N. Y. 274. 11 N. E. 2d 908, 
118 A. L. R. 641, and authorities there cited. 

Counsel for the appellants relies on the case of A. N. Chamberlain 
Medicine Co. v. H. A. Chamberlain Medicine Co., 1909, 43 Ind. App. 
213, 86 N. E. 1025. That case involves a principle not material in this 
ease. It is clearly distinguishable in its facts. 
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The purpose of the Postal Savings system is to encourage thrift and 
to provide a safe depository for the accumulation of savings. The statute 
does not expressly provide that a contract such as the trust agreements 
in question shall be unenforceable and provides no penalty or forfeiture 
in the event a person has more than one account in his own right at the 
same time. Appellee’s deposits from his earnings as a laborer were quite 
in line with the express purpose of the system. The government has had 
his money and now has many times enough in its possession to make any 
adjustment with respect to interest. The evidence utterly fails to show 
that anyone has been, or will be defrauded, injured, or damaged in any 
way. Has the conduct of the appellee in entrusting his hard earned 
money, his life’s savings to the U. S. Postal System been such as would 
be condemned to the extent that it would warrant a court in declaring 
the trust agreements unenforceable and require the appellee to forfeit 
his money to appellants who never made any deposits in said accounts 
and have not been injured or damaged thereby? To hold the agreements 
unenforcable the effect would be to punish the appellee to the extent of 
a loss of approximately $7076.00. Nothing in the statute reveals an im- 
plied intent to deprive a depositor of the right to recover the money he 
deposited and where the wrong committed by the violation of the statute 
is merely malum prohibitum, such punishment should not be imposed 
unless the legislative intent is expressed or appears by clear implication. 
It does not appear to us that in order to protect the public policy or to 
accomplish the purpose of the Postal Savings law that it is necessary 
that appellee’s trust arrangement with appellants should be void. 

It is to be observed that § 756 of the Postal Savings law, supra, pro- 
vides the consequences of a person having more than one account or 
more than $2500.00 on deposit at any one time; and that the conse- 
quences is merely that interest will not be paid on credit in excess of 
$2500.00 and, that part of said section which reads as follows: “and non- 
interest-paying deposits shall not be accepted.” It appears to be direc- 
tory only to the Postal Savings agents and employees. 

Section 767 of the Postal Savings law, supra, has declared the courts 
to be open to any person for the recovery of any right or interest in the 
credit of any sums deposited by any person with a postal depository. 
This statute does not limit such right to persons having no Postal Sav- 
ings account in his name or is the amount that may be recovered to any 
amount which, when added to the already existing deposits of the claim- 
ant, would not exceed $2500.00. 

We hold there is sufficient evidence to sustain the. decision of the 
court and it is not contrary to law. The court did not err in overruling 
the appellants motion for a new trial. 

Judgment affirmed. 


DRAPER, J., not participating. 
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Interest on Note Payable on Demand 





Better Bilt Door Co. v. Oates, Superior Court of Pennsylvania, 69 Atl. 
Rep. (2d) 425 





Interest on a note payable on demand runs only from the time 
demand is made or if no demand is made, then from the time of com- 
mencement of action. The note, in this case, was payable on demand, 
and according to its terms bore interest only on the amount unpaid 
“from the due date thereof.” The note on its face did not become 
due until demand for its payment was made. A demand note is not 
in default immediately upon execution and delivery, but only after 
demand for payment has been made. Entry of judgment on a de- 
mand note is a sufficient demand. The note in this case does not dis- 
close a due date earlier than December 29, 1948, the date when de- 
mand for its payment was made by entry of judgment. Therefore 
since the note by its terms bore interest only from maturity, plain- 
tiff is entitled to interest only from the date of the judgment and 
not otherwise. 


HIRT, J—On December 29, 1948, plaintiff, Better Bilt Door Co., 
by its attorneys, filed with the prothonotary a judgment note, signed by 
defendant, dated August 26, 1939, payable to the plaintiff on demand 
in the sum of $523.65. By its terms the defendant authorized any attor- 
ney of any court of record, after maturity of the note, to confess judg- 
ment, in favor of the holder “for such amount as may appear to be un- 
paid thereon.” On application, the prothonotary entered judgment on 
the note by confession on authority conferred by the Act of February 
24, 1806, P. L. 334, 4 Sm. L. 270, § 28, 12 P. S. § 739. 

With the note, plaintiff’s attorneys filed with the prothonotary an 
“Averment of Default” to the effect that demand for payment of the 
note had been made on October 30, 1939, “by reason of which the entire 
unpaid amount due and owing upon said note, to wit, $449.33 has be- 
come immediately due and payable, together with interest in the sum 
of $242.63 and 15% of the amount unpaid upon said note for collection 
and attorneys’ fees, or $67.39, making a total of $759.35.” On entering 
their appearance, the attorneys also assessed damage in the total sum 
of $759.35. 

Plantiff’s attorneys, under the warrant of the note, might have ap- 
peared for the defendant also and confessed judgment against him in an 
amount in excess of the face of the note by adding interest from a date 
on which demand was allegedly made prior to the date of the judgment. 
This however was not done. The note was delivered to the prothonotary 
for the entry of judgment by him under the 1806 Act. The prothonotary 
therefore properly ignored plaintiff's averment of default and assessment 


* 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §753. 
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of damages and, as appears in the supplemental record submitted to us, 
entered judgment for $523.65, the face of the note, and not for the 
larger amount claimed by plaintiff’s attorneys. It is settled law under 
the 1806 Act that “if the amount due is not stated in the instrument 
and cannot be ascertained by calculation from information which it itself 
furnishes, the prothonotary is not vested by the act with either the duty 
or the power to enter judgment.” Noonan, Inc., v. Hoff, 350 Pa. 295, 38 
A. 2d 53, 54. Justification for the entry of a judgment by confession 
must be found in the terms of the instrument itself, which contains the 
authority, and, when exercised by a prothonotary acting under the 1806 
Act, may not be extended beyond the definite power which the law con- 
fers. Meyers & Joly v. Freiling, 81 Pa. Super. 116. 

On the mistaken assumption that the prothonotary actually entered 
judgment for $759.35, claimed to be due by the plaintiff, the lower court 
on defendant’s motion found the above principles applicable and struck 
off the judgment. In so doing the court was right on the law but wrong 
on the facts. The order must be reversed and the judgment reinstated 
to the extent of $449.33, the face of the note less payments on the princi- 
pal which plaintiff, in its averment of default, concedes to have been 
made. In entering judgment by confession, credits noted on the instru- 
ment must be taken into account by the prothonotary in ascertaining 
the amount which may appear to be due. Morel v. Morel, 81 Pa. Super. 
84. So also, although the prothonotary properly entered judgment for 
the amount, which, from the face of the instrument appeared to be due, 
yet we must reduce the judgment so entered by the amount of admitted 
credits. 

Plaintiff is not entitled to interest on the face of the note, except 
from the date of the judgment on the reduced amount. The note here 
was payable on demand, and according to its terms bore interest only 
on the amount unpaid “from the date thereof.” The note on its face 
did not become due until demand for its payment was made. A demand 


note is not in default immediately upon execution and delivery, but only 


after demand for payment has been made. Heimpel et ux. v. First Nat. 
Bank & Trust Co., 337 Pa. 425, 12 A. 2d 28. Entry of judgment on a 


demand note is a sufficient demand; First Nat. Bank v. Bartlett, 35 Pa. 
Super. 593, and an inspection of the note in this case does not disclose a 
due date earlier than December 29, 1948, the date when demand for its 
payment was made by entry of judgment. Therefore since the note by 
its terms bore interest only from maturity, plaintiff is entitled to interest 
only from the date of the judgment and not otherwise. Interest on a 
note payable on demand runs only from the time demand is made or if 
no demand is made, then from the time of commencement of action. 
Ayoob v. Wm. Penn Trust Co., 132 Pa. Super. 496, 1 A. 2d 580; Botte- 
miller v. Ball, 130 Or. 255, 279 P. 542, 69 A. L. R. 958. 

Moreover plaintiff is not entitled to have a 15% attorney's commis- 
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sions incorporated into the judgment, as claimed. In the note the de- 
fendant agreed to pay “a reasonable attorney fee” if placed for collection. 
One of the purposes of the 1806 Act was to exempt an obligor from 
the payment of an attorney fee. Noonan Inc. v. Hoff, supra. Though 
a prothonotary under that Act has the authority to include in the judg- 
ment an attorney fee, such fee may be included only in an amount which 
the instrument on its face provides, First Mortgage Guarantee Co. v. 
Powell, 98 Super. 99. The prothonotary is without authority to fix such 
fee in an amount which he considers to be reasonable or to find any 
other facts than those appearing on the face of the instrument. “As the 
statute is clear with respect to the instruments on which judgments can 
be confessed, it is manifest that it gives no authority to an officer of 
the court to act as an arbitrator and hear evidence and reach a conclu- 
sion on facts not appearing in the instrument”: Morel v. Morel, supra. 

The order is reversed; the judgment is reinstated in the amount of 
$449.33, with interest from December 29, 1948. 


Transfer of Joint Account to Sole Account Not a Fraud 
of Creditors 





First National Bank of Birmingham v. Hammel, Supreme Court of Alabama, 
42 So. Rep. (2d) 459 





Where wife earned and deposited all of the funds in the savings 
account while it was carried in her name and also while it was car- 
ried in the joint names of herself and husband and at all times had 
and retained possession of the pass book evidencing said accounts, 
it was held that she could have withdrawn all of the funds in either 
account at any time without the consent of the husband. It was 
further held that the husband had no present interest in the account 
and the transfer was not a fraud on the husband’s creditors. 


LIVINGSTON, Justice—The First National Bank of Birmingham 
brought this suit against Paul A. Hammel and wife to set aside the 
transfer of a joint savings account carried in the name of Mr. and Mrs. 
Hammel in said bank to the sole account of Mrs. Hammel as a fraud 
on the creditors of Mr. Hammel. 

On evidence heard ore tenus the trial court refused the relief prayed 
for, hence this appeal. 

The uncontradicted evidence shows the following: In the year 1918 
Josephine Friedberg opened a savings account with complainant, The 
First National Bank of Birmingham. In September 1919 she married 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §425-461. 
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Paul A. Hammel. Mrs. Hammel continued the savings account in her 
maiden name until July 25, 1945 (at which time the amount thereof was 
$4,436.61), when she transferred the entire account to the joint savings 
account of herself and husband. Mr. and Mrs. Hammel signed a signa- 
ture card across which was stamped the following: “This account is joint 
and several and may be withdrawn in whole or in part upon the order 
of either of the parties in whose name this account is opened or the 
survivor of them.” On April 21, 1948, the amount of the joint account 
was $6,469.45. On that day Mr. and Mrs. Hammel signed a check for 
the full amount of the joint account and the same was transferred to 
the sole savings account of Mrs. Hammel. Beginning prior to 1918 and 
continuing to the date of trial in the lower court, Mrs. Hammel was at 
all times gainfully employed and all of the funds deposited in the sepa- 
rate account of Mrs. Hammel and in the joint account of Mr. and Mrs. 
Hammel were earned and deposited by Mrs. Hammel who at all times 
had and retained possession of the bank pass book evidencing the ac- 
counts. Mr. Hammel never contributed to or withdrew any funds from 
either the separate account of Mrs. Hammel or the joint account of 
Mr. and Mrs. Hammel. 

About the year 1940 Mr. Hammel failed in business and, in 1941, 
the complainant, The First National Bank of Birmingham, received and 
recorded a judgment against Mr. Hammel. 

Mrs. Hammel testified in effect that she was prompted to transfer 
her separate account to the account of herself and husband in 1945 
because of her ill health and in order that her husband could use the 
deposit without the administration of her estate in the event of her 
death. That she had no intention of making a present gift to her hus- 
band. Both Mr. and Mrs. Hammel testified in substance that at the 
time the account was transferred in 1948 from the joint account to the 
sole account of Mrs. Hammel, Mr. Hammel signed the check at the in- 
stance and request of an officer of the bank. 

We are fully persuaded, as the trial court must have been, that Mr. 
Hammel contributed nothing whatever to the joint account of himself 
and Mrs. Hammel. Any interest which he may have had in that account 
was by and through the actions of Mrs. Hammel. Under the facts of 
this case he could have had no present interest in the joint account 
other than by a gift inter vivos from Mrs. Hammel. If there was no 
gift, the decree of the trial court, though denying in general terms the 
relief prayed, must be sustained on the theory that no gift was consum- 
mated. If he had no present interest in the joint account he could of 
course transfer or convey none. 

Much has been written on this and kindred questions presented to 
the courts on the subject of joint savings accounts. See, Anno. 48 A. L. R. 
190; 66 A. L. R. 881; 103 A. L. R. 1123; 12 L. R. A., N. S., 355; L. R. A. 
1917C, 551, and cases there cited. 
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We make no attempt to here analyze or reconcile the cases. There 
are however some essentials to a valid gift of a savings account deposit 
which are recognized by all courts and textwriters. Thus before any 
right to a savings account deposit can be said to pass from a donor to a 
donee, there must be a donative intention. The donor must intend that 
either the legal or equitable title to the fund shall pass to the donee. It 
is also uniformly held that mere intention to make a gift to take effect 
during the life of the donor is not sufficient to pass any title either legal 
or equitable. There must be some act performed by the donor which 
indicates his intention to vest in the donee some right to the property 
during the life of the donor. It is also an elementary rule of law that in 
gifts inter vivos as well as gifts causa mortis the title to the things given 
must pass from the donor to the donee. And at common law in a case 
of a gift inter vivos or of a gift causa mortis of personal property capable 
of manual delivery, an actual delivery of the property is necessary to 
consummate the gift. But the rule has been relaxed as to personal prop- 
erty not capable of manual delivery. In such a case a symbolic delivery 
is held sufficient to constitute an enforceable gift. Keeping these prin- 
ciples in mind, a reference to the evidence clearly sustains the decree of 
the trial court. 

Mrs. Hammel earned and deposited all of the funds in the savings 
account while it was carried in her name and also while it was carried 
in the joint names of herself and husband. She at all times had and re- 
tained possession of the pass book evidencing said accounts. She could 
have withdrawn all of the funds in either account at any time without 
the consent of Mr. Hammel. As previously stated, she testified in sub- 
stance that she never intended to make a present or gift of the deposit 
or any part thereof to her husband. Under these circumstances, the 
trial court could well find that no present gift to Mr. Hammel was in- 
tended and that, therefore, he had no interest in the joint savings ac- 
count to convey. See, Clark v. Young, 246 Ala. 529, 21 So. 2d 331; 
General Acts 1945, p. 354, Title 5, section 128 (2a), pocket part, 
Code 1940. Affirmed. 


Implied Power to Fill in Blanks in Negotiable 
Instrument 


Gramatan National Bank & Trust Co. v. Barron, Court of Appeals of 
Maryland, 69 Atl. Rep. (2d) 489 


The implied power to fill in blanks in a negotiable instrument 
does not authorize the insertion of a false place of execution, so as 
to give apparent validity to a power of attorney which is, itself, not 
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a negotiable instrument. In this case it was held that the legality of 
the warrant of attorney on a promissory note would be determined 
by the law of the place of its execution. 


Alvin L. Klupt, Baltimore, for appellant. 
Walter L. Green and D. Carlyle Blevins, of Hyattsville (Green, 
Whalin, Babcock & Bell, of Hyattsville, on the brief), for appellees. 


GRASON, J.—Bryton Barron and Ella L. Barron executed and de- 
livered a note dated June 24, 1948, at their home in Springfield, Fairfax 
County, Virginia, to the American Weather Windows, Inc. The amount 
of the note is $371.88, payable jn monthly installments of $10.33, and 
it contains a power of attorney to enter judgment. On March 26, 1948, 
Bryton Barron executed a written contract with the American Weather 
Windows, Inc., under which it agreed to install certain storm windows 
in his home at Springfield, Virginia, and the note was g’ven in payment 
for the installation of the storm windows. This note was endorsed, with- 
out recourse, to the Gramatan National: Bank & Trust Co. of Bronxville, 
New York (appellant), and judgment was entered by it against the 
makers thereof (appellees) in the Superior Court of Baltimore City. 
Thereafter appellees appeared specially in the case for the purpose of 
striking out the judgment. Testimony was taken in the matter, ceunsel 
heard, written opinion filed, and the court ordered that the motion be 
sustained, and the case finally dismissed. The case comes here on appeal. 

When this note was executed the place where it was signed by the 
payors did not appear on its date line, and the payee filled in “Washing- 
ton, D. C.,” as the place of execution. This was not true. The implied 
power to fill in blanks in a negotiable instrument does not authorize 
the insertion of a false place of execution, so as to give apparent validity 
to a power of attorney which is, itself, not a negotiable instrument. 

The appellant contends that under the terms of the warrant of 
attorney contained in the note the payors agreed to the appearance of 
any attorney of any court of record in the United States to appear for 
them and confess judgment on their behalf for the amount then due, 
interest, costs and attorney’s fees, in case of default by them. Having 
thus agreed, the law of the state where suit is brought on the note gov- 
erns, even though judgment could not be entered under the power of 
the note in a court of the state where it was executed. 

The appellees contend the legality of the warrant of attorney in this 
note must be determined by the law of the place of its execution, and 
it is conceded that it was signed in Virginia. 

In this case we are considering solely the legality of the warrant of 
attorney contained in the note here sued on. It is as follows: “. . . if 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §66. 











THE BANKING LAW JOURNAL 97 


permitted by law, undersigned jointly and severally authorize any at- 
torney at law to appear in any court of record in the United States for 
undersigned and confess judgment for such amount as may be unpaid 
hereon at maturity, together with interest and 15% of the amount un- 
paid hereon for collection and attorney’s fees, in favor of the holder 
hereof, and undersigned waives the issue of process and all right of 
appeal.” 

Michie’s Code of Virginia, 1942, § 6130a, (i) provides: ‘““No judgment 
hereafter confessed in the office of the clerk of any court of record in this 
Commonwealth, by virtue of a warrant, or power of attorney, shall be 
valid, unless such warrant, or power of attorney be in conformity with 
the provisions of this act.” 

Section 6130a(c) of said code provides: “. .. any warrant incorpo- 
rated in, and made part of any note or bond authorizing the confession 
of judgment thereon .. . shall specifically name therein, the attorney or 
attorneys, or other person or persons authorized to confess such judg- 
ment and the clerk’s office in which the judgment is to be confessed.” 
Bank of Chatham v. Arendall, 178 Va. 183, 16 S. E. 2d 352. 

It is perfectly obvious that a judgment on this note could not be 
entered under the warrant of attorney contained therein in a court of 
record in Virginia. The warrant of attorney under the Virginia Code 
was a dead thing; it was null and void. 


“ec 


“The general rule that the validity of a note is determined by the 
law of the place where it was executed is applicable in determining the 
validity of a stipulation contained in the note as to confession of judg- 
ment by attorney.” 10 C. J.S., Bills and Notes, § 68, page 501. 

In Forsyth v. Barnes, 228 Ill. 326, 81 N. E. 1028, 1029, 10 Ann. Cas. 
710, it is said: “The note and warrant of attorney appearing from this 
record to have been executed in Ohio and payable there, questions re- 
garding their validity and the capacity of the makers to make them 
must be determined by the laws of that state.” It is also stated in that 
case that the common law rule is that if a contract is void where made, 
it is void everywhere. 

In Acme Feeds v. Berg, 231 Iowa 1271, 4 N. W. 2d 430, 432, it was 
said: “It has been held that the validity of a contract is determined by 
the place of making. . . . And this is especially true with reference to a 
confession of judgment. This pertains to the remedy and is covered by 
the laws of the state where the contract was made.” 

In Monarch Refrigerating Co. v. Faulk, 228 Ala. 554, 155 So. 74, 75, 
it is said: “This warrant of attorney looks to the future enforcement 
only, relates to the matter of remedy, and in legal effect is separate and 
distinct from the obligation to pay.” In that, case a judgment was ren- 
dered in Illinois by confession on a note executed in Alabama and a suit 
was instituted in Alabama on the judgment. The court further said: 
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“But our present statute . . . condemns all such agreements for confes- 
sion of judgments as void, and in Jemison v. Freed, 161 Ala. 598, 50 So. 
52, the court in making reference to the statute said: ‘Such powers are 
now void.’ ... Clearly, therefore, under this statute no court would in 
this jurisdiction render a judgment on such a void agreement, or if so 
rendered and judgment disclosed upon its face, as does the judgment 
here sued upon, that it was rested upon this character of agreement, we 
think it equally clear the judgment would be void and so considered 
by the court.” 

In Carroll v. Gore, 106 Fla. 582, 143 So. 633, 637, 89 A. L. R. 1495, 
it is said: “In fact, as a general rule, the validity and effect of the au- 
thority to confess judgment ‘are governed by the law of the place where 
the power is given and the judgment is entered, although the defendant 
is a resident of another state at the time the power is executed; and if 
the power is valid where given, it generally will be recognized in another 
state, although invalid under the laws of the latter state’.” In that case 
the note with power to enter judgment was executed in Illinois and was 
valid in that state. In a suit instituted in Florida against the maker on 
the judgment rendered in Illinois, the law of Illinois was applied, even 
though under the law of Florida a judgment on the note could not have 
been entered under the power contained therein. See United Mercantile 
Agencies v. Bissonnette, 155 Fla. 22, 19 So. 2d 466, 155 A. L. R. 916. 

In State of Ohio v. Eubank, 295 Mich. 230, 294 N. W. 166, 167, suit. 
was brought in Michigan on a judgment rendered in Ohio. The Ohio 
judgment was entered under a power of attorney contained in the note 
sued on, which was conceded to be valid in Ohio. The note was signed 
in Michigan and mailed to the payee bank in Ohio. It was a renewal 
note. The Supreme Court of Michigan held the note became effective 
in Ohio and that the Ohio law governed. “The trial court granted a mo- 
tion to dismiss on the ground that the note containing the power of 
attorney was executed in Michigan and the warrant was invalid to con- 
fer any authority to confess judgment because it was not in an instru- 
ment separate from that evidencing the demand... .” The Supreme 
Court of Michigan did not apply the law of its state, because the judg- 
ment was lawfully entered in the State of Ohio. 

In Egley v. T. B. Bennett & Co., 196 Ind. 50, 145 N. E. 830, 40 
A. L. R. 436, relied on by appellant, the Indiana court held that a judg- 
ment entered in Illinois upon a power of attorney executed in Indiana, 
was not void, although the power could not have been exercised in In- 
diana. We take a different view of the Virginia statute. 

The tral court was correct in dismissing the case. It applied the law 
of the State of Virginia with reference to the warrant of attorney to en- 
ter judgment. That warrant was void in that state and, therefore, void 
everywhere. 

We do not concur in the decision in Pirie v. Conrad, 97 Wis. 150, 
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72 N. W. 370, 65 Am. St. Rep. 103. There it was held that a provision 
in a note authorizing an attorney to confess judgment for the payee 
should control, even though in the state where the note was executed 
such a power is void. 

The full faith and credit clause of the Constitution of the United 
States, article 4, § 1, has no application to the case at bar. 

Order affirmed, with costs. 


Usury Applicable to Oral Contract 


Autocredit of Fort Worth, Inc. v. Pritchett, Court of Civil Appeals of 
Texas, 223 S. W. Rep. (2d) 951 


While it is true there should be a contract to pay usurious inter- 
est, such contract may be oral or by acquiescence. In determining 
the question of usury the constitutional provision applies to all con- 
tracts, whether written or oral. 

In this case the fact automobile seller knowingly requested that 
buyer pay the excessive sum found by the jury and that buyer com- 
plied with such request is sufficient evidence to establish a contract 
and acquiescence therein between the parties to collect and pay 
usurious interest. 


HALL, Justice—This is a usury case brought by C. W. Pritchett, 
appellee, against appellant, Autocredit of Fort Worth, Inc., in the County 
Court at Law of Tarrant County, Texas, to recover double the amount 
of interest paid under an alleged usurious contract. The case was tried 
to a jury and in answer to special issues submitted they found the 
following: 

1. That appellant sold a 1942 Hudson automobile to appellee on or 
about the 17th of May, 1948. 

2. That appellant charged appellee an interest rate in excess of ten 
per cent per annum on a $775.12 indebtedness for a period of eighteen 
months. 

3. That the sum of $243.23 was the sum which appellant charged 
appellee in excess of ten per cent per annum on the principal indebted- 
ness for eighteen months. 

4. That appellant intended to charge such usurious interest. 

5. That appellant knowingly received such usurious interest. 

6. That there was an agreement between appellant and appellee 
wherein appellee agreed to pay appellant usurious interest. 

The trial court rendered judgment in favor of appellee and against 
appellant for double the amount of usurious interest, to wit: $486.46, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1564. 
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with interest from date at six per cent per annum. Appellant appeals, 
submitting ten points'of error. We will discuss the first seven points 
conjunctively, the first contention being that judgment of the trial court 
should be reversed because appellee failed to plead and prove said inter- 
est was paid under and pursuant to an usurious contract with appellant 
and that the testimony is insufficient to establish that usurious interest 
had been paid appellant under a contract. 

Appellant filed a verified answer containing general denial, followed 
by a special denial that one O. B. Smith, who performed the sale with 
appellee, was agent or had authority to bind appellant. We find the evi- 
dence sufficient to support the jury’s finding that the automobile was 
owned by appellant at the time it was sold to appellee. Appellee testi- 
fied that on May 17, 1948, he purchased a 1942 automobile from appel- 
lant and traded in on the purchase a 1935 Plymouth, on which he owed 
a balance of $154. The transaction took place at “Public Auto Sales,” 
which was about one mile from appellant’s place of business. He dealt 
with a man by the name of O. B. Smith and also appellant’s manager. 
George Vaughn, who came over to “Public Auto Sales”. and advised 
Smith to close the deal upon appellee’s terms. The tax collector’s receipt 
for title application and the certificate of title show the car to have been 
owned by appellant at the time it was transferred to appellee. Appellee 
further testified that the total amount he owed appellant upon the car, 
including insurance, was $775.12; that he signed the note in blank, that 
he had not seen the note since, even though he had paid it off long before 
the day of trial. He introduced in evidence receipts showing he had paid 
appellant a total of $1,134.62 between May 29, 1948 and January 
24, 1949. 

Appellant’s contention seems to be that “even if, for the sake of argu- 
ment, the record be construed as establishing that Plaintiff did pay 
Defendant usurious interest, which is not conceded or shown, Plaintiff 
still would not be entitled to a recovery of the penalty provided by 
Article 5073 in the absence of proof of a contract between Plaintiff and 
Defendant requiring Plaintiff to pay Defendant such interest,” and cites 
for its authority the case of Greever v. Persky, 140 Tex. 64, 165 S. W. 
2d 709, wherein the court at page 712 said: “It seems to be very well 
settled in this State that in order to authorize the recovery of the pen- 
alty provided for under our statutes for the collection of usurious inter- 
est, there must have been a contract to pay the usurious interest so col- 
lected. Voluntary acceptance of interest in excess of the lawful rate is 
not sufficient... .” 

We do not deem the facts in the Persky case parallel to the case at 
bar. In that case there was before the court the question of interpreting 
whether the contract was based upon a commission or whether the com- 
mission was to be determined interest, and in that case even though the 
contract was to pay the commission for ninety days, yet Persky volun- 
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tarily paid the commission at the rate of three per cent per month be- 
yond the ninety day period and the court held: “Since the evidence did 
not conclusively establish a contract to pay the three per cent commis- 
sion after the expiration of the first ninety-day period, there was ma- 
terial error on the part of the trial court in allowing a recovery of double 
the amount of the three per cent commission.” 

While it is true there should be a contract to pay usurious interest, 
such contract may be oral or by acquiescence. In determining the ques- 
tion of usury the constitutional provision applies to all contracts, whether 
written or oral. See Glenn v. McCarty, Tex. Civ. App., 130 S. W. 2d 
295; City of Galveston v. Heffernan, 138 Tex. 16, 155 S. W. 2d 912. The 
fact appellant knowingly requested that appellee pay the excessive sum 
found by the jury and that appellee complied with such request is suf- 
ficient evidence to establish a contract and acquiescence therein between 
the parties to collect and pay usurious interest. We overrule the first 
seven points of error. 

Appellant’s eight point of error is as follows: “The trial court erred 
in submitting the case to the jury on the theory that the suit was one 
to recover double the amount of usurious interest paid. Defendant un- 
der Article 5073 and in rendering a judgment against Defendant on the 
answers to said issues, where Plaintiff alleged that he signed the note in 
blank upon the representation of Defendant’s agent, that said note 
would be filled in for $775.12, that he relied on said representation and 
alleged further that if the note was not so ‘filled out,’ then ‘it was filled 
in with intent to defraud,’ and the undisputed evidence showed that 
the alleged agent had no authority to represent or bind Defendant, and 
there was no evidence as to how said note was filled in or for what 
amount of either interest or principal.” 

We overrule appellant’s contention upon the following authorities: 

The owner of the principal note in a usurious loan transaction is prop- 
erly chargeable with collecting usurious interest when the same is paid 
to him upon the principal note in his hands. Hance v. Stubbs, Tex. Civ. 
App., 146 S. W. 2d 492, writ refused. 

The policy of the legislature in enacting statutes prohibiting the col- 
lection of usurious interest is essentially the protection of borrowers 
against oppressive exactions of lenders. Glenn v. McCarty, supra. 

In deciding whether loan was usurious the court will disregard the 
form and look to the substance of the transaction. Schmid v. City Na- 
tional Bank of Wichita Falls, 182 Tex. 115, 114 S. W. 2d 854, affirming, 
Tex. Civ. App., 94 S. W. 2d 554. 

If there be an intention to charge usury, no matter how the transac- 
tion may be veiled or disguised, the court will look through the form to 
the substance and condemn the contract as usurious. Glover v. Buch- 
man, Tex. Civ. App., 104 S. W. 2d 66. 
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In determining the question of usury the contract is tried by the 
statutory limitation of ten per cent per annum for the use, forbearance, 
or detention of the money for one year. If the interest contracted for 
exceeds that rate it constitutes usury, no matter in what form the con- 
tract may be expressed. Commerce Farm Credit Co. v. Ramp, Tex. Civ. 
App., 116 S. W. 2d 1144, affirmed, Commerce Trust Co. v. Ramp, 135 
Tex. 84, 188 S. W. 2d 531. 

The test of whether or not usury was charged and paid is determined 
by the amount of the loan and the total amount of interest charged and 
collected for the time covered. Groves v. National Loan & Investment 
Co. of Detroit, Mich., Tex. Civ. App., 102 S. W. 2d 508. 


We find the act of appellant in having appellee to sign the instrument 
in blank and later collect from him interest in excess of ten per cent per 
annum is sufficient evidence to warrant the court in submitting the ques- 
tion of whether or not there was a contract between the parties to receive 
and pay usurious interest. We overrule this contention of appellant. 

What we have said in regard to point eight will suffice for answer to 
appellant’s point nine, which is as follows: “Where Plaintiff alleged that 
he signed a note in blank upon the representation of an alleged agent of 
Defendant that said note would be filled out for $775.12 and that if it 
was not so filled out it was filled out with intent to defraud and testified 
that he signed the note in blank and wholly failed to offer any evidence 
showing the amount of either interest or principal inserted in said note 
and there was no other evidence to establish a usurious contract with 
Defendant, there was no intent shown on the part of Defendant to col- 
lect usurious interest and the trial court erred in overruling Defendant’s 
objections to submitting a special issue (No. 4), to the jury inquiring 
as to whether Defendant had any intent to charge Plaintiff usurious in- 
terest and erred in rendering judgment against Defendant for double 
the amount of interest so found to have been paid to Defendant.” 

Appellant’s tenth point is as follows: “Inasmuch as Plaintiff both 
alleged and testified that the note he executed and which he claims to 
be usurious was for the balance of the purchase price of a used Hudson 
automobile he purchased from Defendant and no money changed hands 
in the form of a loan, Plaintiff had no cause of action for a penalty un- 
der Article 5073, R. C. S. and the trial court erred in rendering a judg- 
ment against Defendant for the penalty provided under said statute,” 
and cites for authority the case of Baldwin v. Motor Inv. Co., Tex. Civ. 
App., 89 S. W. 2d 1076. We have carefully read the case and find that 
the statement relied upon there does not apply to the case at bar and 
overrule this point of error. 

After having carefully reviewed the record in this case and applying 
it to appellant’s points of error, we find they should be overruled and 
judgment of the trial court affirmed. ' 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Charge Against Trust Income; Depreciation Reserve 


In re Dahlmann, N. Y. Surrogate’s Court, 122 .N. Y. L. J. 1058 

The trustee of a trust for the benefit of testatrix’s husband has not 
only power in the absence of consent or with the consent of the net in- 
come beneficiary, but the duty to charge the income derived from two 
parcels of realty embraced in the trust corpus with an annual reserve 
for their depreciation in the absence of a definite direction in the will to 
the contrary, which is not found to exist here. Accordingly, a decree on 
the executor’s accounting authorizes him as trustee to create an annual 
reserve for physical and material depreciation and obsolescence, as dis- 
tinguished from economic depreciation, by a charge to gross rents re- 
ceived in the same amount and at the some rate of depreciation at which 
the realty may be depreciated for income tax purposes. 


Sale of Property by Substituted Trustee 


McCarter v. McGregor, N. J. Supreme Court, No. A-83 
Although a substituted trustee was found by the court to have had 
an implied power to sell and convey real estate which had come into the 
trust after the testator’s death in part payment of an adjudicated sur- 
charge against the executors, nevertheless, the court found that the 
trustee was under the duty to exercise prudence in ascertaining and 
diligence in getting the fair market value. 


Refusal of Court to Exercise Discretion 


Estate of Ulmann, N. Y. Surrogate’s Court, 122 N. Y. L. J. 1094 
The trustees of testator’s trust asked the court to define for them 
the meaning of the word “substantial” as used twice and the word 
“substantially” as used once in the text of the investment clause of 
testator’s will, As a guide to his trustees the testator authorized invest- 
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ments in railroad bonds secured by first mortgages “on all or a sub- 
stantial part of the mileage of any railroad company within the United 
States of America and/or Canada.” In addition, testator permitted in- 
vestments in “bonds or other obligations of any public utility, industrial 
or business corporation secured either wholly or substantially by first 
mortgage” and in “dividend paying common stocks of substantial enter- 
prises.” However, in light of the established policy based upon the 
responsibility of an executor or trustee selected by the testator himself 
to discharge the duty placed upon him by law or the terms of testator’s 
will, the court will not substitute its discretion for that which the testator 
reposed in the fiduciaries. The court may neither grant a declaratory 
judgment nor assure the trustees of exoneration in advance of any action 
on their part. 


Accumulation of Income 





Allann v. First and Merchants National Bank of Richmond, Virginia Supreme 
Court, Record No. 3526 

When testator provided in his will that one-half of the annual in- 
come from a charitable trust should be “accumulated and reinvested” 
for one hundred and twenty-five years, the provision for the accumula- 
tion of the income did not vitiate the charitable trust. In the case of 
charitable trusts, the ordinary rule against accumulation does not apply, 
the only limitation being in the unreasonable accumulation thereof. A 
charitable trust is subject to the directions of the court of equity and 
if the accumulation is unreasonable, the court has power to direct the 
trustee to disregard it. Thus, testator’s charitable trust is sustained 
and objectionable features, if any, will be prevented by the control of 
the court. 


Suit by Foreign Fiduciary 





Moses v. Wood & Selick, Inc., N. Y. Supreme Court, 122 N. Y. L. J. 1315 

The fact that ancillary letters cannot be obtained by a foreign fidu- 
ciary, in and of itself, does not constitute sufficient reason for allowing 
a suit in this state by the foreign fiduciary without her having secured 
the ancillary letters. Kirkbride v. Van Note, wherein the court per- 
mitted suit by a foreign fiduciary without securing ancillary letters, be- 
cause of extraordinary circumstances and facts, came within an exception 
to the general rule requiring foreign fiduciaries to secure ancillary letters 
before bringing suit in this state, and therefore such case is not authority 
for the court to allow suit in this case. 
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Apportionment; Stock Dividend 





Ball’s Executor v. Woodford Bank & Trust Company, Kentucky Court of 
Appeals, November 18, 1949 

Decedent was the life beneficiary of the net income from a trust 
created under the will of a relative. Upon decedent’s death, the prin- 
cipal was to pass to the testator’s sisters. Part of the corpus of this 
trust consisted of capital stock in a bank. November 26, 1948, at a bank 
directors’ meeting, a resolution was adopted “subject to the approval 
of the stockholders” to declare a stock dividend to be paid to each share- 
holder of record on December 10, 1948, and further provided that a stock- 
holders’ meeting be called December 10, 1948, for the purpose of voting 
an amendment to the Articles of Incorporation authorizing the increase 
in capital stoek. December 3, 1948, the life beneficiary died, and sub- 
sequently, on December 10, 1948, the stock dividend was approved and 
authorized. The court found that the resolution of November 26, 1948, 
was not an unequivocal declaration of a dividend but was simply the 
initial step taken in a plan to distribute a dividend by increasing the 
stock. It was therefore conditional and did not create a legal and en- 
forceable right to the dividend. As a result, and as of December 10, 
1948, when the declaration became effective, the life tenant’s interest in 
the trust estate had terminated. Therefore, the stock dividend should 
be delivered by the trustee of the trust to the remaindermen of the trust. 


Authority of Temporary Administrator 





Bowman v. Bowman, Georgia Supreme Court, No. 16,801 
As a general rule, before heirs at law of an intestate can recover land 
in their own names, they must allege and prove either that there is no 
administration upon the estate, or if an administration, that the adminis- 
trator has consented to the action. A temporary administrator has no 
authority to institute and maintain an action for the recovery of land, 


nor can a temporary administrator consent to such an action by the 
heirs at law. ; 


Trustee’s Right to Sell Securities; Release 





In re New York Trust Co., N. Y. Supreme Court, 122 N. Y¥. L. J. 1074 
A trust agreement provided that the trustee is to make no sales of 
securities composing the corpus of the trust estate without the consent 
of the settlor during her lifetime and without the consent of her husband 
thereafter. Both the settlor and her husband have released their right 
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to require their consent to such sales. Consequently, there is no doubt 
that the effect of such release is to give the trustee the right to make sales 
without such a requirement. 


Removal of Trustee: Conflict of Loyalties 


Anderton v. Patterson, Pennsylvania Supreme Court, No. 208 


The settlor of an inter vivos trust (created in 1930) named his son 
trustee, to manage certain real estate and pay the settlor $125 a month 
for life, and thereafter to pay portions of the income to the settlor’s two 
daughters. The court removed the son as trustee for the following reasons: 
he used and occupied the premises for his own purposes for some time 
prior to the settlor’s death without paying any rent; he paid no income 
to the settlor’s two daughters and made no accounting to anyone until 
suit was brought against him by the daughters; he claims to be a creditor 
of the estate; he failed to sell the real estate as directed by the settlor. 
The court held that the trustee’s personal interest, while operating his 
business on the premises without paying rent, conflicted with his duties 
as trustee. The court has the power to protect and preserve a trust estate 


by discharge or removal of the trustee and appointment of another 
trustee. 


Payment of United States Government Bonds 


Superat v. Dylawski, N. Y. Supreme Court, 122 N. Y. L. J. 1077 


By Section 24 of the Personal Property Law, wherein the State of 
New York enacted in statutory form the effective limitations imposed 
by the United States Government, it is provided that the right of the 
person designated to receive payment of a United States Savings Bond 
shall not be defeated or impaired by any statute or rule of law governing 
transfer of property by will, gift or intestacy. Under the circumstances, 
there is no merit to the contentions of decedent’s wife, who was legally 
separated from decedent, that she is entitled to the proceeds of four 
Series E Bonds, made payable to another party, as administratrix because 
she is the surviving widow, that the bonds as issued violated the pro- 
visions of Section 18 and 83 of the Decedent Estate Law because they 
were issued with the express intention of depriving decedent’s wife of 
her prospective right as a surviving spouse and that she is entitled to 
the proceeds from the bonds as a creditor because there was due to her 
at the time of decedent’s death unpaid alimony. Therefore, the bene- 
ficiary is entitled to the proceeds from the bonds. 















TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Power in Trustee to Accelerate Remainders 


Estate of Wilson v. Commissioner, U. S. Tax Court, 13 T. C. No. 112 











Decedent, who was not a trustee and who had expressly surrendered 
all power to alter, amend or revoke the trust, relinquished all interest 
in the trust property and divested himself of all incidents of ownership, 
had no power to terminate the trust despite his retained power to change 
the trustee and the trustee’s discretion to “accelerate payments of in- 
terest or principal in case of need for educational purposes or because 
of illness or for any other good reason.” 


Division of Community Property under 1942 Amendments 


Estate of Koshland v. Commissioner, U. S. District Court, California, 
Central Division, No. 9001-Y 


















In 1941, a donor, a resident of California, executed a deed whereby 
he transferred to his wife a one-half community interest in a one-half 
partnership interest held by him as separate property. He reported the 
transfer as a gift and paid a tax thereon. In 1943, he and his wife en- 
tered into a property settlement agreement, whereby they converted 
their community property partnership interest into the separate prop- 
erty of each as tenants in common. It is held that the division of the 
community property in 1943 did not constitute a taxable gift of a one- 
half community interest from donor to his wife. To the extent that the 
Commissioner’s Reg. Sec. 86.2 (c) rules such a division to be a taxable 
gift, such Reg. Sec. is declared invalid as applied to the facts involved. 


Partnership Assets Exchanged for Insurance Proceeds 


Estate of Tompkins v. Commissioner, U. S. Tax Court, 13 T. C. No. 130 





Under partnership agreement decedent’s estate was bound to pay 
over to his surviving partner all of his interest in the partnership assets 
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in exchange for the proceeds of certain policies of insurance which the 
partnership carried on decedent’s life. It was held that there should be 
included in the gross estate, under section 302 (g), all of such insurance 
proceeds but not the partnership assets which decedent had relinquished 
in exchange therefor. 


Valuation of Life Estate with Quarterly Payments 





U. S. Court of Appeals, Ninth Circuit, No. 12,228 


Decedent, who died in 1944, created a trust, giving a life estate to 
his wife, with remainder to a son. In valuing the remainder interest for 
estate tax purposes, the Commissioner subtracted from the value of the 
corpus the value of the life estate calculated in conformity with Table 
A, appearing in his Reg. Sec. 81.10 (1), which is based on the Actuaries’ 
or Combined Experience Table of Mortality. He valued the life estate 
on the basis of the factor provided by the table for use in connection 
with quarterly payments. In view of the taxpayer’s failure to bear the 
burden of proving the unsoundness of the Commissioner’s method of 
valuation, the Commissioner is upheld. While the taxpayer’s expert 
- witness contended that the 1937 Standard Annuity Table more accu- 
rately reflects present day life expectancies, such table represents only 
the experience of a limited group and not the general mortality expe- 
rience. Moreover, applicable life expectancies under other tables in use 
by insurance companies, the 1941 Standard Ordinary Table and the 
American Experience Mortality Table, are but slightly higher than the 
expectancy used by the Commissioner. The further contention by the 
taxpayer’s witness that the factor for quarterly payments used by the 
Commissioner was proper only if an annuity for a term certain was in- 
volved is likewise rejected. 


Widow’s Allowance Paid After Death 





Huntington National Bank of Columbus, Ohio v. Commissioner, U. S. Tax 
Gourt, 13 T. C. No. 100 


An amount of $25,000, allowed for one year’s support for decedent’s 
widow, paid by the executor of decedent’s estate after the death of the 
widow to the executrix of her estate, without a showing that the amount 
was “reasonably required and actually expended for the support” of 
the widow was held not allowable as a deduction under section 812 (b), 
I. R. C. 
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Survivor as Sole Stockholder 





Estate of Lucey v. Commissioner, U. S. Tax Court, 13 T. C. No. 126 


Decedent was a member of a Texas marital community. The hus- 
band was sole stockholder in a corporation. It was held, under the facts, 
that the corporation was not a fiction and the “alter ego” of the hus- 
band, and that the Commissioner erred in including in the wife’s gross 
estate one-half of the increase in corporation’s surplus during the mar- 
riage. It was held, further, that one-half of the increase, during the 
marriage, in the community indebtedness to the corporation is a de- 
duction from decedent’s gross estate. 


Trust as Testamentary Substitute 





Estate of Frizzell v. Commissioner of Internal Revenue, U. S. Court of 
Appeals, Fifth Circuit, Nos. 12787 and 12811 


Decedent, at the age of 81 years and while in good health, transferred 
property in trust for the benefit of his incompetent son. Four months 
before his death in 1940, at the age of 84 years, he executed his last will, 
providing therein for his wife and two daughters by leaving them shares 
in his property corresponding to the share transferred in trust for his 
son. The transfer for the son is held taxable as made in contemplation 
of death, where the primary purpose of decedent in creating the trust 
was to provide for the financial security of the son after decedent’s death. 

In 1937, decedent, in contemplation of death, created a trust for his 
son. The trustee was directed to accumulate income not distributed for 
the support of the son. It is held that income accumulated by the trustee 
between the date of the transfer and the date of decedent’s death in 
1940, together with property purchased with such accumulated income, 
is not includible in decedent’s gross taxable estate. Since the taxing 
statute does not expressly provide for the inclusion of income derived 
from the transferred property in the gross estate, the court cannot give 
it such effect. 


Claim for Refund Not Barred by Prior Judgment 





Estate of Baumstark v. Brodrick, U. S. Court of Appeals, Tenth Circuit, 
No. 3914 


An additional tax was assessed against decedent’s estate by the Com- 
missioner on account of his inclusion therein of property allegedly trans- 
ferred in contemplation of death. Upon the filing of an appropriate claim 
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for refund and trial of the issue as to whether such property was prop- 
erly includible, judgment was rendered in favor of the taxpayer. There- 
after, upon application to the state court by the executors, fees and 
expenses incident to such litigation were allowed. A subsequent claim 
for refund based upon the deduction of such fees and expenses was de- 
nied by the Commissioner. It is held that this second claim for refund 
is not barred by the judgment on the first claim, since the second claim 
was not in being when the first was filed, and the very existence of the 
second was contingent upon the disposition of the first. Moreover, the 
jurisdiction to determine the amount of the second claim vested in the 
state court. The federal court refused to follow the Second and Seventh 
Circuits in Cleveland v. Higgins, and Van Dyke v. Kuhl, respectively, 
but instead took the same position as did the Fourth Circuit in Magruder 
v. Safe Deposit & Trust Co. 


Gift Tax—Settlement at Divorce 


Harris v. Commissioner, U. S. Court of Appeals, Second Circuit, 
Docket No. 21224 


Donor agreed to pay her husband an annuity of $5,000 for 10 years 
in exchange for his relinquishment of all marital rights in her property. 
Although the agreement provided that it shall be “of the essence that 
the settlement shall not become binding upon either party unless a de- 
cree of divorce shall be entered in the pending Nevada action,” the 
“covenants” which it contained were to “survive any decree of divorce.” 
The commuted value of the payments at the time of the entrance of the 
decree is held taxable for gift tax purposes, since they were founded as 
much upon the agreement, which remained enforceable, as upon the 
decree. Once the transaction became a contract by entrance of the de- 
cree, the present actuarial value of the payments became taxable. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Treasury Bond “Pegging” 


ISCONTINUATION of the 

Government’s policy of fixed 
price support of Treasury securi- 
ties has been urged by Elliot V. 
Bell, recent New York State 
Superintendent of Banking. 

In his annual report to the New 
York State Legislature, Mr. Bell 
stated that “the time to abandon 
the pegs under government secu- 
rity prices has long since arrived.” 
It was his opinion that the war- 
time measure is both unnecessary 
and improper under current con- 
ditions. Mr. Bell also asked for a 
clarification of the new open mar- 
ket operations policy which was 
announced by the Federal Open 
Market Committee last June. The 
latter’s statement, he declared, “at 
first gave rise to the hope that the 
open market committee had at last 
resolved to permit flexibility to re- 
turn to the government securities 
market in a period of inflation as 
well as in a time of declining busi- 
ness. The statement, however, 


All may help 
through your 


RED CROSS 


was ambiguous at best and subse- 
quent pronouncements by various 
officials of the Federal Reserve 
System served still further to in- 
crease the ambiguity. Although 
the new policy has apparently 
taken the ceiling off government 
bond prices, there is an apparent 
reluctance to make it clear whether 
or not any decision has been 
reached with respect to the floor 
under them.” 

Mr. Bell believes that support- 
ing Governments at a fixed level 
deprives the Federal Reserve Sys- 
tem of its most effective means 
of credit control through open 
market operations. Such depri- 
vation, he continues, leads inevi- 
tably to the search for other and 
less desirable means of exercising 
control; new powers are sought to 
replace the available powers not 
being used. 


Of vital importance to the na- 
tional economy, remarks Mr. Bell, 
is the whole issue of the proper 
kind of support for Government 


a 
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securities. If rigid pegs are aban- 
doned, the Reserve can again re- 
sort to traditional instruments of 
control to influence the supply and 
cost of money. These traditional 
instruments of control are open 
market operations and the discount 
rate. With these two control 
measures again in force, the Fed- 
eral Reserve could relegate changes 
in reserve requirements to a rela- 
tively minor role. 


Gold and Government Spending 


A return to the gold standard 
will not curb extravagant Govern- 
ment spending and stabilize busi- 
ness activity. This conclusion is 
expressed in a bulletin, “The Role 
of Gold in the Modern Economy,” 
issued by the Institute of Inter- 
national Finance of New York 
University. 

Those in favor of a return to 
free convertibility of paper cur- 
rency into gold, notes the bulletin, 
maintain that this would impose 
limitations on Government spend- 
ing. Their reasoning is that a 
large-scale withdrawal of gold by 
the general public, caused by con- 
stant budget deficits and a loss of 
confidence in the currency, would 
so narrow the credit base of the 
country as to raise interest rates 
and make it increasingly difficult 
to finance Treasury deficits. In 
turn, this would force Congress 
to reduce expenditures or increase 
revenues to end the deficit. 

It is observed, however, that 
this view is correct in theory only. 
The validity of this view is ques- 
tionable, particularly under present 
conditions when the Government 
is committed to the policy of main- 
taining a high level of employment. 
As a matter of fact, it is pointed 
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out, the probable effect on the 
policies of Congress would be 
negligible. It must be realized 
that the same Congress which ap- 
propriates the funds that create 
the deficits also has the power to 
change the gold-reserve require- 
ments or to eliminate them entirely. 

Furthermore, the same Congress 
has the power to lower minimum 
member bank reserve require- 
ments. Consequently, should Con- 
gress find that Reserve Bank hold- 
ings of gold certificates had de- 
creased to the point where drastic 
credit restrictive measures were 
necessary, it would probably pass 
legislation removing such restric- 
tions. This has already happened 
on several occasions. 

The Institute’s study remarks 
that the flow of gold, under present 
conditions, is unlikely to influence 


Congressional appropriations. Cer- 
tainly, for example, gold with- 
drawals would not induce Congress 
to cut sharply into military ex- 
penditures, or those for veterans’ 


benefits. Neither would the return 
to the gold standard curtail the 
power of Congress to enact any 
laws deemed necessary. Hence, it 
is illusory to believe that a return 
to the unrestricted gold-coin stand- 
ard would again vest in the people 
the power over the public purse. 
A return to the gold standard 
lends encouragement to hoarding, 
and this could have serious con- 
sequences. Of the $27.5 billion of 
currency now in circulation, it is 
impossible to say how much is 
being hoarded. And if the United 
States were to return to the gold- 
coin standard, a considerable por- 
tion of such hoarded currency 
would undoubtedly be converted 
into gold. The great economic and 
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political uncertainties prevailing 
all over the world would impel 
other people to convert their de- 
posits into gold. What would 
transpire, therefore, would be a 
shift in control over credit from 
the duly appointed monetary au- 
thorities to the genera! public, 
which is often swayed by hysteria 
and rumors. 

In this connection, the bulletin 
takes note of a recent statement 
by Chairman Thomas B. McCabe 
of the Board of Governors of the 
Federal Reserve System. Chair- 
man McCabe observed that the 
gold stock of the United States 
was less than 7 per cent of the 
economy’s total holdings of liquid 
assets; that a return to a gold coin 
standard would expose the nation 
to the risk of drastic deflation in 
times of high speculative demand 
of gold for hoarding; and that the 
Government might be compelled 
to withdraw its promise to con- 
vert paper money into gold coin. 

In analyzing the relationship be- 
tween the gold standard and busi- 
ness activity, the bulletin has this 
to say: 

1. The gold standard, or any 
other monetary standard, cannot 
prevent sharp fluctuations in busi- 
ness activity and commodity 
prices. Despite the fact that the 
United States was on the gold- 
coin standard in 1920-21, the na- 
tion’s economy witnessed violent 
swings. And even more striking 
were the developments from 1931 
to 1933; although paper money was 
freely redeemable into gold, the 
decline in business activity and 
prices was one of the sharpest ever 
witnessed in our history. 


2. Credit conditions today are 
not so much influenced by gold 


as they are affected by the quan- 
titative and qualitative credit con- 
trol of the Reserve authorities, and 
by public debt management. In 
fact, through open-market opera- 
tions and the raising and lowering 
of reserve requirements, the Re- 
serve authorities are in a position 
to counteract any movement of 
gold. Influence on business ex- 
ercised by the movement of gold 
has dwindled into insignificance, 
as compared with the effects of 
credit-control policies exercised by 
monetary authorities and public 
debt management by the Treasury. 
3. Direct Government interven- 
tion influences business activity 
and commodity prices more than 
all the credit factors combined. 
Through farm-price support, for 
example, the Government is in a 
position to prevent farm prices 
from declining below a determined 
level. Through social security 
payments, the Government reduces 
the drop in purchasing power of 
the unemployed and aged. Also, 
through its various agencies, the 
Government exerts a considerable 
influence over the flow of credit 
into various segments of the 
economy. Thus, through slum 
clearance projects, the Govern- 
ment is in a position to strongly 
influence the building trade in 
general. All of these factors, of 
course, have a much greater effect 
on business activity and interest 
rates than was ever effected by the 
operation of the gold standard. 
The Institute concedes that the 
gold standard worked satisfactorily 
enough during periods when most 
of the economies of the world 
operated on a laissez-faire basis. 
During such periods, there was a 
fair degree of economic and politi- 
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cal stability, the international a than the total of mortgages 


of credit and capital was unham 
pered by exchange controls and 
trade restrictions, and governments 
largely abstained from intervening 
directly in economic affairs. How- 
ever, the moment a serious crisis 
arose or an acute disequilibrium 
in the international balance of 
payments of the leading countries 
developed, the gold standard was 
abandoned and the currencies 
again became inconvertible. 

It is true, states the bulletin, 
that the international gold stand- 
ard was perhaps the best monetary 
standard so far evolved by man. 
But the gold standard can operate 
only under certain favorable con- 
ditions which made it work suc- 
cessfully. It is important to note 
that a return to the gold standard 
would not automatically restore 
the conditions which made it work 
successfully. It could not restore 
international political tranquility 
and economic equilibrium, nor 
could it contribute to greater do- 
mestic stability. 

The bulletin of the Institute 
was prepared by Dean G. Rowland 
Collins and research director Dr. 
Marcus Nadler. 


Life Insurance Investments 
The Institute of Life Insurance 
reports that more than $3.25 bil- 
lion of life company funds was 
invested in real estate mortgages 
during 1949. This was a record 
volume and was some $2 billion 


inanced only four years ago. Dur- 
ing the past four years, which have 
witnessed the resumption of build- 
ing since the war’s end, life com- 
panies have financed mortgages in 
excess of $11 billion. 

Total mortgage holdings of life 
insurance companies at the close 
of 1949 are estimated at almost 
$13 billion, which represents a net 
rise of over $2 billion in the year. 
Of the gross $3.25 billion increase 
reported for 1949, $1.25 billion 
represented FHA mortgages. Total 
FHA mortgages on the life com- 
panies’ books at the year-end 
amounted to $3.5 billion while VA 
mortgages issued under the G.I. 
Bill of Rights aggregated $1.25 
billion. 

Greater part of life insurance 
company mortgage financing is for 
housing. Roughly 80 per cent of 
all mortgages held are placed on 
individual homes, in an average 
amount of less than $5,000. Adding 
multiple unit dwellings and farm 
homes, the total number of hous- 
ing mortgages accounted for 96 
per cent of all mortgages owned. 

Commercial properties accounted 
for the remaining 4% of the mort- 
gage total and were largely desig- 
nated for plant facilities for small 
businesses. One-third of these 
commercial loans were in amounts 
of under $15,000, and over 80% 
were in amounts of less than 
$100,000. 


New Revised Edition of 


ENCYCLOPEDIA OF BANKING AND FINANCE 
Now Ready 





BANKING INFORMATION 


In this department each month are listed references to 
books, pamphlets, booklets and articles currently available 
on subjects of interest to readers of THE BANKING LAW 


JOURNAL. 


Arrangement is by topics. A list of the journals from which 
articles are listed appears elsewhere in this department with 


addresses. 


A. B. A. 
Article 
The first 75 years. BANKING. January, 


1950. P. 33. Highlights in the history of 
the American Bankers Association. 


ACCRUAL ACCOUNTING 
Article 
Accrual accounting for smaller banks. 
O. T. Jones. BURROUGHS CLEARING 
HOUSE. January, 1950. P. 26. How it 


can be simplified 17 why it is preferred 
over a “cash” bas 


‘BANK EARNINGS 


Article 
Bank earnings prospect. Peter B. B. 
Andrews. BURROUGHS CLEARING 
HOUSE. January, 1950. P. 25. 1950 out- 
look viewed with optimism. 


BUSINESS CONDITIONS 


Article 
The 1950 outlook. Paul W. McCracken. 
BURROUGHS CLEARING HOUSE. 
January, 1950. P. 23. The strong and the 
weak spots in the 1950 outlook. 


CONSUMER CREDIT 
Article 
How to guage the local consumer credit 
market. William J. Boyle. BANKING. 
January, 1950. P. 70. Each lender has 
available a yardstick to measure the po- 
tential loan business in his vicinity. 


CREDIT 


Manual 
Credit manual of commercial laws 1950. 
1950. New York: National Association 
of Credit Men, 1 Park Ave., 784 Pp. $10.00. 
This is the 41st annual revision of this 
valuable business book. It presents a 
large number of new laws and amendments 


to present statutes which deal with com- 
mercial transactions. It contains a sum- 
mary of state laws on such subjects as 
rights of married women, sales and use 
taxes, state fair trade acts, secured credits, 
such as conditional sales, chattel mortgages, 
assignment of accounts receivable, and 
factors’ liens. 

Other state summaries cover jurisdiction 
of courts, limitation for civil actions, ex- 
emptions, claims against estates, bad check 
laws in the various states, assumed or 
fictitious name laws, bulk sales require- 
ments, mechanics and landlords’ liens, and 


bonds on public improvements. 


CREDIT DEPARTMENT 


Article 
Operating ratios for small business. John 
H. Beach. BANKING. January, 1950. P. 49. 
How a San Diego company compiles sta- 
tistics on small business of great value to 
the credit department. 


ECONOMICS 
Book 


Stability. F. E. Dessauer. New York: 
Macmillan Company, 60 Fifth Ave. A 
discussion of the concept of “stability”— 
what it means to men and how it is ex- 
pressed in government, in economics, in 
international politics and in other fields 
where Stability and Progress are fighting 
their crucial battle. The book will interest 
the economist, the historian, the lawyer, 
the businessman and the trade union offi- 
cial, students of philosophy and of world 
affairs. 


FILING METHODS 
Article 
customer relationship file. Forde 
= BANKING. January, 1950. P. 50. 
How an old filing system was studied and 


analyzed and a new and better system 
adopted. 
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FINANCIAL STATEMENTS 
Book 


What's behind a financial statement. R. 
G. Rankin. New York: Doubleday & Co. 
14 West 49th Street. Pp. 160. $2.00. Written 
for both the layman and the professional, 
this readable fact-packed book by a top ex- 
pert in the field of accounting tells how 
financial transactions are recorded, how 
the figures are assembled, and what the 
figures reported in financial statements 
really mean. 


GOLD 
Book 


The measure of gold. W. J. Busschau. 
Johannesburg, South Africa: Central News 
Agency. P. O. Box 1083. Price: 12s 6d. 
The role of gold as international money. 
This book contains original and striking 
views on the price of gold and the role of 
gold in modern monetary systems. It con- 
tains important practical suggestions for 
the agenda of those responsible for inter- 
national monetary policy. 


INCOME TAX 
Book 


Income tax administration. 1949. New 
York Tax Institute, 150 Nassau Street. Pp. 
449. $6.00. This book exemplifies the in- 
creasing recognition of the importance of 
tax administration on the part of tax 
payers, tax officials, tax practitioners and 
tax economists. The Tax Institute, an 
organization of diversified membership 
covering the entire gamut of tax interests 
from the disgruntled taxpayer to the ardent 
tax gatherer, has, in conformity with its 
usual symposium practice brought together 
these divergent and conflicting points of 
view in a monumental forum on income 
tax administration. © 


INVESTMENTS 
Article 


Government bond support policies. Law- 
rence Stafford. BANKING. January, 1950. 
P. 46. 

LOANS 
Article 

Seasonal swings in commercial loans. 
Dorothy Lucille Resist, BANKING. Jan- 
uary, 1950. P. 63. 

MONETARY MANAGEMENT 
Book 

Monetary management. E. Sherman 

Adams. New York: Ronald Press, 15 East 


26th Street. 1950. $2.50. The authuor con- 
tends that the dominating position of the 


Treasury Department and the activities 
of governmental credit agencies seriously 
threaten the future usefulness of monetary 
policy. The author was for many years 


a bank investment officer and is now 
Lecturer in Economics at New York Uni- 
versity. 


NATIONAL TRANSPORTATION 
POLICY 


Book 


National transportation policy. Charles 
L. Dearing and Wilfred Owen. Washington 
6, D. C. The Brookings Institution. 1949. 
$4.00. An analysis of the American trans- 
portation system focusing on the activities 
of the federal government. Points out the 
defects in federal action and sets forth a 
program of needed policy revision. It also 
recommends reorganization of federal gov- 
ernment machinery designed to produce a 
modern and efficient transport system. 


PATENTS 
Book 


Patent tactics and law. Roger Sherman 
Hoar. New York: Ronald Press Company, 
15 East 26th Street. 1950. $7.00. A timely, 
dependable guide to air-tight patent pro- 
tection. This book will help business exec- 
utives, industrial engineers, inventors, and 
patent attorneys to steer a clear, trouble- 
free course in all patent matters. 


PERSONNEL 
Articles 


Job studies to aid country banks. Richard 
W. Trefz. BANKING. January, 1950. P. 
54. Describes a job classification. program. 

The Giannini foundation. Earl Burke. 
BURROUGHS CLEARING HOUSE. Jan- 
uary, 1950. P. 31. How income from a 
$1,000,000 ‘trust will be spent for special- 
ized bank training. 

PUBLIC RELATIONS 
Articles 

A bank night in Dallas. BANKING. 
January, 1950. P. 21. How a Texas bank 
invites the public one night a week to 
come visiting. 

How to hold bustnessmen’s meetings. 
Carroll A Gunderson. BANKING. January, 
1950. P. 44. 

The Peoria younger set invades banking. 
George M. Wasem. BURROUGHS CLEAR- 
ING HOUSE. January, 1950. P. 28. Teach- 
ing the younger set to understand private 
enterprise. 

Where banks may be missing the boat. 
John N. Garver. BANKING. January, 
1950. P. 39. Takes in inventory of public 
relations programs. 
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PUBLIC SPEAKING 
Article 

Afraid to speak. Lionel Crocker. BANK- 
ING. January, 1950. P. 45. Today public 
8 ing is more an interchange of ideas 
and not a display of oratorical ability. 

Mazxims for public speakers. Lionel 
Crocker. BANKING. December, 1949. 
P. 54. Some suggestions for more effective 
public speaking. 


SAVINGS BANKS 
Article 
Savings banking controls. Gustave Bott- 
ner, Jr. AUDITGRAM. December, 1949. 
P. 6. Describes the audit control system 
of the Dry Dock Savings Institution. New 
York. 


STOP PAYMENTS 
Article 


Monthly charges — 30-day renewals re- 
duce work on stop payments. BANKERS 


MONTHLY. December, 1949. P. 30. 
TAXES 
Article 


Lasser’s business tax handbook. J. K. 
Lasser. 1950., Third Edition. New York: 
Simon & Schuster. 1230 Sixth Avenue. $5. 
This book contains more than 10,000 prac- 
tical ideas for running a business “taxwise” 
and a complete guide ‘to business operation 
and taxes. It is the first revision since 1947 
of tax expert J. K. Lasser’s comprehensive, 
year-round guide for businessmen and busi- 
ness counselors. 


TERM LOANS 
Book 


Term loans and theories of bank liquidity. 
Herbert V. Prochnow. 1949. New York: 
Prentice-Hall, 70 Fifth Avenue. Pp. 444. 
$7.50. “This book embraces an analysis of 
the generally-accepted theories of commer- 
cial bank liquidity, and it examines criti- 
cally the question of whether term loans, 
that is, bank loans with a maturity of one 
to approximately eight years, conform to 
these theories, or whether a new theory of 
bank liquidity has developed in recent years. 

“If a new theory of bank liquidity has 
grown out of the extension of term loans, 
what are the characteristics of this theory, 
how does it function in the individual bank 
and in the banking system, and how do 
credits that conform to this theory of bank 
—a qualify as assets for commercial 
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TRUST DEPARTMENT 
Article 

Hurdles in irrevocable trusts. Earl S. 
MacNeill. BANKING. January, 1950. P. 
68. A discussion of the Spiegel and Church 
decisions. 

Mr. Adams can save estate taxes. Earl 
S. MacNeill. BANKING. December, 
1949. P. 52. An example of how estate 
planning can save taxes. 


Operations in the trust department. 
Howard D. Vaughan. AUDITGRAM. 
December, 1949. P. 24. A description of 
the various operations conducted by a 
modern trust department. 


Books 


Estate planning. Joseph Trachtman. 
New York: Practicing Law Institute, 57 
William Street. $2.00. 1949. A discus- 
sion of estate planning in the light of the 
1948 amendments to the federal estate and 
gift tax laws, especially the application of 
the marital deduction. 

Recommended cost accounting procedure 
for trust departments. New York: Trust 
Division, American Bankers Association, 
12 East 36th Street. A revision and ampli- 
fication of the Division’s first publication. 
on trust accounting, of which there are 
four editions from 1932 to 1944. It pre- 
sents some new yardsticks for determining 
costs accurately based on many years’ ac- 
cumulative experience in successful de- 
partments in determining costs. 


BANK PERIODICALS 
Referred to This Month 


AUDITGRAM 


38 S. Dearborn St. 
Chicago 3, Ill. 


BANKERS MONTHLY 
536 South Clark St. 
Chicago 5, Ill. 

BURROUGHS CLEARING 
HOUSE 
Detroit 32, Mich. 


BANKING 


12 East 36th St. 
New York 16, N. Y. 








FOREIGN EXCHANGE CONTROL 


By C. J. GERSBACH 


——a complete accounting system which enables 
foreign departments to determine with accuracy 
the daily position without danger of unneces- 
sary errors. 


This is the first book of its kind to be published offering 
a complete system of accounting control for all foreign 
exchange transactions with reproductions of all the neces- 
sary forms and vouchers required to put the system into 
use. 


The author has had over thirty years accounting expe- 
rience both in this country and abroad and as an auditor of 
an international banking concern he was able to observe the 
errors, controversies and losses caused to the institution 
through the lack of a fool-proof control system. 


It is as a result of this experience that he devised the 
present plan which is fully set forth in this book. 


Price $5.00 delivered 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET 
CAMBRIDGE 42, MASS. 





BANKING NOTES 


National City Bank Report 


According to the annual report 
to the shareholders the combined 
net current operating earnings of 
the National City Bank, New 
York, and the City Bank Farmers 
Trust Company for the year were 
$21,491,263 or $3.46 per share on 
the 6,200,000 shares outstanding, 
compared with $20,888,785 or $3.37 
per share for 1948. If net profits 
(after taxes) from sales of securi- 
ties are added, the totals were 
$22,646,237 or $3.65 per share in 
1949 and $21,531,971 or $3.47 per 
share in 1948. These totals do not 
include recoveries which were rela- 
tively small and were credited 
directly to reserves. 

During the year the Bank and 
the Trust Company paid dividends 
totaling $1.80 per share, an in- 
crease of 20c from the previous 
rate of $1.60. The directors have 
announced their intention, pro 
vided conditions permit, of con- 
tinuing the payment of dividends 
at the annual rate of $1.80 per 
share, including any amounts con- 
tributed by the Trust Company. 
Beginning February 1, 1950, divi- 
dends will be paid in equal quar- 
terly amounts. 

At the close of the year the 
aggregate Capital, Surplus, and 
Undivided Profits of the Bank 
and the Trust Company was $330,- 
496,359 or $53.31 per share, com- 
pared with $320,795,190 or $51.74 
per share at the end of 1948. 

After the transfer of $46,500,000 
from Surplus to Capital, as ap- 


proved by the shareholders at the 
last annual meeting, the Capital 
of the Bank stands at $124,000,000 
and Surplus at $126,000,000 mak- 
ing a total of $250,000,000. Undi- 
vided Profits are $50,463,116 or 
$9,099,127 more than at the end 
of last year. 


The Capital and Surplus of the 
Trust Company continued at $10,- 
000,000 each; Undivided Profits 
have increased by $602,042 to 
$10,033,243. 


Manufacturers Trust Has 
Good Year 


The annual report to the stock- 
holders of the Manufacturers Trust 
Company of New York, submitted 
by President Harvey D. Gibson, 
summarized the past year as fol- 
lows: 


Total capital 
$7,398,539. 

Net operating carnings were equivalent 
to $4.84 per share in 1949, as compared 
with $4.76 per share in 1948, based, in both 
instances, upon the 2,250,000 shares of 
stock as presently outstanding. 

Deposits were $2,281,747,791 at the end 
of 1949, as compared with $2,2238,882,873 
at the close of the year 1948. 

A stock dividend was distributed of one 
share for each eleven shares held. 

Cash dividends were maintained at $2.40 
per share on the larger outstanding capi- 
talization. 

Holdings of United States Government 
securities increased $108,394,030. 

Loans were $48,536,888 lower on De- 
cember $1, 1949 than at the previous 
year-end. ; 

The average rate of return on both loans 
and investments was slightly higher than 
during the previous year. 

The assets of the National Bronx Bank 
of New York, with deposits exceeding 
$44,000,000, were purchased. 


funds increased 


were 
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Four new offices were added to our 
branch system, increasing the total number 
to eighty. 

Manuacturers Trust Company to 
Open a Far Eastern Representa- 
tive’s Office in Tokyo 


Harvey D. Gibson, president of 
Manufacturers Trust Company, 
New York, has announced that 
Tristan E. Beplat, Far Eastern 
Representative of Manufacturers 
Trust Company, has left for Tokyo, 
Japan, where he will establish a 
Representative’s Office for that 
bank. The Representative’s Office 
will not be a branch and will not 
engage in banking business in Ja- 
pan. Its function will be primarily 
to maintain liason with correspond- 
ent banks throughout the Far 
East, and to assist in the develop- 
ment of trade between the United 
States and the countries in the 
whole Far Eastern area. 


Fifth Avenue Branch of 
National City 


The Fifth Avenue Branch of the 
National City Bank of New York, 
largest and newest branch of the 
Bank, was opened recently in the 
new Crowell-Collier Building on 
the Northwest corner of Fifty 
First Street and Fifth Avenue. 
Formerly located at 9 West Fifty 
First Street, where it was called 
the Fifty-first Street Branch, the 
new branch occupies the basement, 
ground floor and second and third 
floors of Fifth Avenue’s latest and 
most modern office structure. 


National City has drawn upon 
the building and bank equipment 


industries of the country to make 
this New York’s most modern and 
most conveniently appointed bank- 
ing premises. The bank’s quarters, 
and the whole building, will be air 
conditioned throughout the year. 


National Bank of Detroit 
Statement 


Total resources of the National 
Bank of Detroit as of December 
31, 1949 were $1,365,599,806.74. 
Deposits were $1,293,840,783.96 
consisting of Commercial, Bank 
and Savings $1,175,445,100.09; 
United States Government $71,- 
066,301.89 and Other Public De- 
posits $47,329,381.98. Loans were 
$253,246,829.48 consisting of Loans 
and Discounts $202,916,074.88 and 
Real Estate Mortgages $50,330,- 
754.60. Capital Funds were $60,- 
448,143.89 consisting of Common 
Stock $15,000,000,00; Surplus $35,- 
000,000.00 and Undivided Profits 
$10,448,143.89. 


Report to the Staff 


“A Report to the Staff,” which 
graphically presents facts about 
operations, earnings, disburse- 
ments, and staff benefits was dis- 
tributed this year to the 475 
employees of American National 
Bank and Trust Company of 
Chicago. 

Signed by the bank’s president, 
Lawrence F. Stern, the booklet 
features pictures of more than 200 
members of the American National 
“family” as a background for sta- 
tistics and graphs summarizing 
the bank’s progress during 1949. 
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NEW - completely revised 1949 edition! 


ENCYCLOPEDIA OF 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
lysts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


ERE, in one compact volume, 

is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial executives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over 3,500 
subjects; resumes of banking laws; 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 
States abandoned the gold stand- 
ard? 

How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it take money to 
double itself at 6 per cent com- 
pound interest? At 4 per cent? 








Completely Revised 

For years this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects, and elaborates or revises 
those which have already appeared. 


Convenient Arrangement 


The Encyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
minimum of time. 

Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Encyclopedia of Banking 
and Finance. If it meets with my approval 
I will mail you $12.00 within five days. Other- 
wise I may return it within five days and pay 
nothing. 


What are the advantages of issuing MINIS soe nshclactchon ssxessrusesoug cacvsocgestns cusnseesseesdtvesserecsiones 


serial bonds? 


Are there any bonds totally exempt | Bank 


from both Federal and state taxes? 


Are any stocks on the New York | city ont Giete —_ : | 


Stock Exchange available in less 
than 100-share lots? 


Better start 
doing this to part of 
your money 


You KNOow how money is! 

Today it’s in your hand, and 
the next day it isn’t! 

A lot of people, however, have 
found an excellent way to make 
certain they will have money 
when they need it most. 


They salt away part of their pay 
each week in U.S. Savings Bonds 
through the Payroll Savings Plan 
where they work. 

They knowthat saving thisway 
assures them of the money for a 
down payment on a new home... 
a new car...or retirement when 
the time comes. 

Furthermore, in ten years they 
get back $4 for every $3 invested 
in U.S. Savings Bonds. 


Why don’t YOU start saving money 
regularly and automatically where 
youwork, or at your bank through 
the Bond-A-Month Plan? 


Automatic saving is 
Sure saving — 


U.S. Savings Bonds 


Contributed by this magazine in co-operation with the 
Magazine Publishers of America as a public service. 


THE BANKING LAW JOURNAL 





